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FOREWORD 

 

The maintenance of sound labour relations in the workplace is not just an imperative enshrined 

in the Bill Of Rights in Chapter 2 of the Constitution of the Republic of South Africa but also 

crucial to effective human resource management and development. Relevant legislation and 

institutions have been put in place to effect on the provisions of the Bill of Rights and facilitate 

practical realisation of its intended outcomes.   

 

Legislation identifies various role-players who facilitate engagements and guide the 

implementation of sound labour relations. It further creates specific independent adjudicating 

structures and institutions to mediate and resolve disagreements and disputes which arise and 

provide recourse in cases of transgressions and irregularities. These include various bargaining 

councils, the Commission for Conciliation, Mediation and Arbitration and Labour Courts 

amongst others. All role-players in this space have a duty to abide by the letter and spirit of the 

law and maintain the integrity of the structures and institutions that mediate and adjudicate in 

this area. 

  

The Public Service Commission (PSC) has been monitoring and evaluating the application of 

personnel and public administration practices, and advising national and provincial organs of 

state in line with its constitutional mandate. Over the years, however, the PSC has noted that 

departments sometimes fail to implement labour related arbitration awards issued by the 

bargaining councils and the CCMA, as well as orders of the Labour Court and Labour Appeal 

Court issued against them. This is evident from the number of complaints from public service 

employees regarding the non-implementation of arbitration awards and court orders by 

departments who refer those matters for review or appeal with little or no reasons provided to 

them, thus resulting in strained labour relations.  There is no doubt that the disregard of labour 

related court orders and arbitration awards by departments frustrates the affected employees 

and impacts negatively on labour relations and employee performance, which ultimately 

undermines the effective and efficient delivery of services by departments. It further undermines 

the rule of law, and impugns the authority, legitimacy and dignity of the judiciary. 

In his address during the Human Sciences Research Council (HSRC) public lecture held on 30 

June 2016, former Chief Justice Sandile Ngcobo found the title of his address, entitled Why the 

Constitution matters?, most relevant, particularly in the wake of vigorously litigated matters 

currently appearing before the Constitutional Court. The litigious matters, he explained, had the 

consequential effect of testing the contours of South Africa’s Constitutional Democracy; which 

“was not necessarily a bad thing for a young democracy with such progressive rights enshrined 

within the Bill of Rights”. The crucial reasons he expounded on why our Constitution still matters 
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are based on the fundamental Constitutional Values of Human Dignity and Freedom to uphold 

the Rule of Law and entrench Government Accountability. He elaborated on how the separation 

of powers between the Executive, Legislature and Judiciary are intrinsic within the Constitution 

and that the courts are given the central role to uphold the Constitution. The PSC’s decision to 

conduct a study into the non-implementation of labour related arbitration awards and court 

orders, lies at the heart of this very jurisprudence.  

The report provides insight on the extent and impact of non-implementation of arbitration 

awards and labour related court orders and elaborates on the challenges that arise as a result 

of these transgressions. To address identified challenges, the report presents recommendations 

for consideration and implementation by different stakeholders.  

The PSC is of the view that the report will enable Parliament to hold the Executive accountable, 

and will equally assist the Executive Authorities and Accounting Officers to understand the 

impact of non-implementation on the state and employees and thus put mechanisms in place to 

ensure compliance with prescripts regarding the management and implementation of arbitration 

awards and court orders. Equally, the report will create awareness to employees on the 

processes and procedures available to enforce awards.  

 

PUBLIC SERVICE COMMISSION 
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EXECUTIVE SUMMARY 

 

In the execution of its oversight function, the Public Service Commission (PSC) has observed a 

significant number of employees who complain about or lodge grievances relating to the non-

implementation of arbitration awards and Labour Court orders by government departments. In 

view of this, the PSC decided to commission a study, in order to understand the extent and 

impact of non-implementation of arbitration awards and Labour Court orders. The study focused 

on a three year period in order to establish trends and identify reasons for the non-

implementation as well as the impact thereof on labour relations, employee performance and 

departmental finances.    

In terms of Section 196 (f) of the Constitution, the PSC has a mandate to monitor and 

investigate adherence to applicable prescripts in the public service, propose measures to 

ensure effective and efficient performance in the public service, and advise national and 

provincial organs of state regarding personnel practices in the public service.    
 

The methodology followed in conducting the study included documentary analysis, survey 

questionnaires, and stakeholder engagements at national and provincial levels. Primary data 

was collected from national and provincial departments, unions and affected employees. 

Additional information was obtained from the CCMA, bargaining councils and the Office of the 

State Attorney. In order to contextualise the findings and recommendations, an analysis of the 

non-implementation of arbitration awards and labour court orders from other countries was also 

conducted. 

The challenges identified with the non-implementation of arbitration awards and Labour Court 

orders include non-adherence to prescribed dispute resolution processes and timeframes; 

reluctance by government officials to observe the rule of law as illustrated by the number of 

awards taken on review; lack of accountability by relevant authorities against whom awards and 

orders are issued; lack of systems to monitor the management and implementation of arbitration 

awards and court orders by all relevant stakeholders, and poor communication with affected 

parties on the reasons for delayed or non-implementation.  

The study has also revealed that there is non-implementation of arbitration awards and Labour 

Court orders issued against national and provincial departments, albeit on a moderate scale, 

while delayed implementation, which amounts to non-implementation in legal terms, is a 

common practice. The study has also confirmed that delayed and non-implementation of 

arbitration awards and Labour Court orders has major financial implications for departments, 

unions and employees, and has a negative impact on labour relations, organisational 

performance and the overall welfare and wellbeing of employees.  
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To address the identified challenges and reduce the negative impact of non-implementation, it is 

recommended that the Department of Public Service and Administration (DPSA) should develop 

an overarching policy framework and each department should develop a policy and 

implementation guide and procedure to facilitate the effective management of disputes and 

implementation of arbitration awards and court orders. The policy and implementation 

procedure should address amongst others, the following: 

 

 Detailed process to be followed in attending to the matter; 

 Roles of various units and responsible officials who should attend to the matter; 

 Set clear timeframes in line with legal prescripts governing arbitration awards, court 

orders and related issues such as settlement agreements, for the matter to proceed 

through the various stages, from scrutiny and assessment, generation of options and 

advice to the leadership, and timeous decision making by the leadership (i.e. 

Accounting Officer and Executive Authority), including prompt engagement on 

mandates for ongoing cases;  

 Key factors to consider, such as the value of the award when deciding on 

representation for cases that are taken on review or appeal; 

 Clear mechanisms to communicate with employees and unions;  

 Mechanisms to ensure continuous monitoring by and reporting to the Accounting 

Officer and Executive Authority;  

 Delegation levels for the approval of mandates (if this is not addressed in the overall 

HR and Financial Delegations);  

 Consequence management for failure to discharge assigned duties; and   

 Mechanisms to ensure continuous monitoring by and reporting to the DPSA, and 

analysis of the data by the DPSA for purposes of reporting to relevant structures 

such as the Forum of South African Directors-General  (FOSAD), Cabinet and the 

PSC to ensure accountability, enable prompt intervention where there are challenges 

and facilitate effective oversight by the PSC 

The report also makes recommendations to assist other stakeholders involved in the dispute 

resolution process. 
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CHAPTER 1: INTRODUCTION  

 

1.1 BACKGROUND 

 
In the execution of its oversight function, the PSC has received enquiries and complaints from 

employees regarding the non-implementation of arbitration awards and Labour Court orders by 

government departments. The PSC views this as a matter of grave concern because the non-

implementation of arbitration awards and Labour Court orders has serious implications on the 

management of labour relations and human resources management and development in 

general. It further undermines the Rule of Law and the provision of effective and efficient service 

delivery to the citizens of this country, and frustrates, amongst others, the effectiveness of the 

courts and dispute resolution mechanism legislated by Parliament, and impugns the authority, 

legitimacy and dignity of the judiciary. 

It was, in light hereof that the PSC decided to conduct a study to establish the extent of non-

implementation of arbitration awards and Labour Court orders issued against national and 

provincial departments, the reasons for non-implementation as well as the implications on 

labour relations.  

1.2 OBJECTIVES OF THE STUDY 

 

The overall aim of the study was to determine whether national and provincial departments 

comply with arbitration awards and Labour Court orders issued against them. The specific 

objectives of the study were to:  
 

 assess the extent of non-implementation of arbitration awards and Labour Court orders 

by national and provincial departments over a three year period (2013/14-2015/16);  

 establish the reasons for non-implementation; 

 determine the implications of non-implementation on labour relations, financial and other 

related issues;  

 determine the existence of policy or guide to ensure the implementation of arbitration 

awards and Labour Court orders and the level of awareness of employees and 

organised labour about the processes that may be followed to enforce arbitration awards 

and Labour Court orders; 

 identify challenges experienced with the implementation and/or non-implementation of 

arbitration awards and Labour Court orders and the lessons learnt; and 

 make appropriate recommendations with regard to the implementation of arbitration 

awards and Labour Court orders. 
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1.3 MANDATE OF THE PSC 

 

The PSC derives its mandate from Sections 195 and 196 of the Constitution of the Republic of 

South Africa, 1996 (Constitution) and the Public Service Commission Act, 1997. In terms of 

Section 195 (1) of the Constitution, public administration must be governed by the democratic 

values and principles enshrined in the Constitution. The PSC is mandated in terms of Section 

196 (4) (a) of the Constitution to promote the values and principles set out in Section 195 of the 

Constitution, which include the efficient, economic and effective use of resources, as well as a 

public administration that is accountable.  

In terms of Section 196 (4) (b) and (c) of the Constitution the PSC has, amongst others, the 

following functions: 

 

 To investigate, monitor and evaluate the organisation and administration and the 

personnel procedures in the public service; and 

 To propose measures to ensure effective and efficient performance within the public 

service. 

The study was considered to be in line with the PSC’s mandate because actual and/or 

perceived non-compliance by departments with the implementation of arbitration awards and 

Labour Court orders has a negative impact on good governance and sound labour relations in 

the public service.  

1.4 METHODOLOGY 

 

This part of the report explains the overall research design for the study and also discusses the 

procedures followed in selecting participants, data collection and data analysis in order to 

address the objectives outlined in Section 1.3 of this report. The research design outlined 

serves as a master plan or logical framework that explains how the study was executed and 

how the various components of the study contribute towards the realisation of the research 

objectives.  

1.4.1 Scope 

 

The study targeted all national and provincial departments as well as public service employees 

who were party to arbitration awards and Labour Court orders that were issued between the 

2013/14 and 2015/16 financial years. Information was also sourced from external stakeholders 

such as organised labour and dispute resolution/adjudication bodies.  

1.4.2 Research Method 

 

A mixed method approach was adopted for the study and included documentary analysis; 

interpretation of primary and secondary data; description and analysis of stakeholder 

perceptions and experiences; and comparison and explanation of information from various data 

sources.    
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1.4.3 Data Collection 

 

The study applied a combination of data collection methods. The data collection methods and 

instruments used are outlined below.  

1.4.3.1 Secondary data collection 

a) An analysis of the South African legislative and regulatory prescripts applicable to the 

subject matter and relevant internal protocols was conducted, and a brief overview was 

compiled.    

b) Records of arbitration awards and Labour Court orders were requested from national and 

provincial departments in the public service. External stakeholders such as bargaining 

councils, the Office of the State Attorney, and predominant organised labour unions. The 

Registrars of the Labour and Labour Appeal Courts were also consulted to obtain 

information on cases that were litigated over the three year period covered in the study. 

c) A comparative literature analysis was conducted to gain an understanding of experiences 

from other countries on the management of arbitration awards and court orders. 

 

The information gathered from secondary data sources informed the development of primary 

data collection instruments.   

1.4.3.2 Primary data collection  

a) Survey questionnaires 

This method allowed for the collection of large volumes of data from different 

stakeholders. Data collection from departments was divided into two phases. In Phase 1, 

a brief schedule was developed and distributed to determine the availability of information 

and obtain statistics on the number of arbitration awards and or Labour Court orders 

issued against departments during the three year period covered in the study.  

Stakeholders such as the Registrars of the Courts, bargaining councils and Office of the 

State Attorney were also requested to provide the requested information using specific 

formats that would be user-friendly to those key stakeholders. 

During Phase 2, three questionnaires were used to collect data from different 

stakeholders. The departmental questionnaire comprised of 49 statements plus closed 

and open-ended questions, whereas questionnaires for unions and employees consisted 

of fewer but more focused questions. The questionnaires were completed by Heads of 

Departments / Directors General with the support of their Corporate Services and Legal 

Services units; affected employees; and organised labour representatives. The purpose 

of the questionnaires was to solicit information on, amongst others, the number of 

arbitration awards and Labour Court orders issued against departments; number of 

arbitration awards and Labour Court orders that were not implemented by departments; 

reasons for non-implementation; availability of policy or guidelines to deal with arbitration 
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awards and Labour Court orders; financial implications of arbitration awards Labour Court 

orders on departments and affected employees; impact on labour relations; the level of 

awareness of employees and organised labour about the rights applicable to them to 

enforce arbitration awards and court orders; and challenges or lessons learnt from the 

non-implementation of arbitration awards and Labour Court orders.  

1.4.3.3 Validation of findings through stakeholder engagements  

The findings and recommendations from the draft report were deliberated upon and 

discussed with key stakeholders at the national and across all provinces where 

representatives from bargaining councils, organised labour and departments. The 

purpose of the stakeholder engagements was to probe and clarify some issues further, fill 

gaps, validate findings and tighten recommendations. 

1.4.4 Data capturing and analysis 

The information received through survey questionnaires was captured on excel, analysed and 

presented thematically, graphically and quantitatively. Secondary data provided by external 

stakeholders such as organised labour and bargaining councils was analysed quantitatively and 

thematically to determine correlations and contradictions with data provided by departments, 

and to enrich the overall report. In addition, the information received from the stakeholder 

engagement sessions was integrated into the report in line with the project objectives and 

identified themes.   

1.5 LIMITATIONS 

 

The following are the limitations of the study: 
 

 Not all information required could be provided by some of the key stakeholders due to 

limitations in their systems used for data collation and monitoring. In particular, the 

registrars of the Labour Court and Labour Appeal Court could not provide the required 

information as it relates to previous years and the systems used for monitoring cases do 

not allow for the quick extraction of data and cases related to public service departments 

and employees. Nevertheless, this did not affect the quality of the findings.   

 To verify the information obtained from departments in respect of the number of 

arbitration awards and Labour Court orders issued against them, information was also 

requested from the Office of the State Attorney (OSA) regarding the number of 

arbitration awards and Labour Court orders that were referred to them by departments 

for litigation. With the exception of the Mafikeng, Durban and Johannesburg Offices of 

the State Attorney, the bulk of the information requested was not provided.   

 The PSC expected a fairly large number of employees who were party to arbitration 

awards and Labour Court orders to participate in the study to enable it to gain first-hand 

understanding of the impact of non-implementation and and/or delayed arbitration 
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awards and Labour Court orders, however, the response rate from employees was very 

poor.  

The limitations alluded to above did not have a major impact on the findings and 

recommendations made because data was collected from multiple sources such as bargaining 

councils, unions and departments in order to triangulate the findings. As part of the 

methodology, the draft report findings and recommendations were discussed with multiple 

stakeholders at the national and provincial level in order to probe and clarify some issues 

further, fill gaps and validate the findings. To this end, the findings and recommendations made 

in the report can be relied upon.   

1.6 ETHICAL CONSIDERATIONS 

 

The following ethical issues were taken into consideration: In terms of its mandate, the PSC has 

the power to access relevant information to enable it to discharge its responsibilities without fear 

or favour. However, when it comes to research, there are limitations on the types of information 

that the PSC can compel stakeholders to provide. In the case of this project, the PSC obtained 

relevant information from departments but could not compel employees who are/were party to 

arbitration awards and Labour Court orders to participate in the study. This being the case, care 

was taken to ensure that the information requested from departments and stakeholders is 

managed, analysed and reported in a manner that will not prejudice specific groups of people or 

individuals. As such, data obtained through questionnaires and engagements with stakeholders 

is presented in an unbiased and aggregated manner in order to protect the individual 

participants’ rights to confidentiality and anonymity. 

To ensure accountability and relevance of recommendations, where possible and necessary, 

the findings and recommendations are associated with specific institutions or groups of 

stakeholders, instead of specific persons within these institutions.    

1.7 STRUCTURE OF THE REPORT 

 

The report is structured as follows: 

Chapter 2: outlines the legislative framework that governs the implementation and non-

implementation of arbitration awards and Labour Court orders; 

Chapter 3: analyses relevant local and international literature regarding the implementation and 

non-implementation of arbitration awards and Labour Court orders; 

Chapter 4: presents findings from the primary data and further discusses the findings in relation 

to the legislative framework and the literature analysis; and 

Chapter 5: presents concluding observations and recommendations for consideration and 

implementation by various stakeholders.  
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CHAPTER 2: LEGISLATIVE AND REGULATORY FRAMEWORK 

 

2.1 INTRODUCTION 

 

This chapter presents the legislative and regulatory framework applicable to the promotion of 

sound labour relations and the implementation of arbitration awards and Labour Court orders 

issued to government departments. The relevant provisions of the Constitution of the Republic 

of South Africa, 1996, the Labour Relations Act, 1995, and other aspects of the legislative 

framework is presented hereunder. 

2.2 OVERVIEW OF APPLICABLE PRESCRIPTS 

 

2.2.1 Constitution of the Republic of South Africa, 1996 

 

The Constitution of the Republic of South Africa, 1996, is the supreme law of the country and 

binds the legislative, executive and judicial organs of state at all levels of government. Chapter 2 

of the Constitution contains the Bill of Rights, which provides everyone with the right to fair 

labour practices1. The provisions of Section 33 state that everyone has the right to 

administrative action that is lawful, reasonable and procedurally fair2.  

Labour practice rights include the right to form, join and participate in the activities of a trade 

union, and the right to engage in collective bargaining. Section 23 of the Constitution also 

recognises the rights of the employer and the right to collective bargaining. Furthermore, the 

Constitution provides that when parties access courts, every citizen has the right to have their 

dispute resolved by the application of law decided in a fair public hearing before a court or, 

where appropriate, another independent and impartial tribunal or forum3.  

Where the state as the employer is involved, the right makes it clear that no person or organ of 

state may interfere with the functioning of the courts and that organs of state, through legislative 

and other measures, must assist and protect the independence, impartiality, dignity, 

accessibility and effectiveness of the courts. Lastly, an order or decision issued by a court binds 

all persons to whom it applies inclusive of all organs of state.  

 

                                                           
1
 Chapter 2, Section 23 (1) of the Constitution

1
, everyone has the right to fair labour practices.  

2
 Section 33 of the Constitution provides that, everyone has the right to administrative action that is lawful, reasonable and 

procedurally fair. 
3
 Section 34 of the Constitution provides the right to access courts and states that everyone has the right to have any dispute that 

can be resolved by the application of law decided in a fair public hearing before a court or, where appropriate, another independent 
and impartial tribunal or forum. Chapter 8  deals with courts and the administration of justice wherein Section 165 (2) of the 
Constitution provides that the judicial authority of the Republic is vested in the courts which are independent and subject only to the 
Constitution and the law, which they must apply impartially and without fear, favour or prejudice. This right makes it clear that no 
person or organ of state may interfere with the functioning of the courts and that Organs of state, through legislative and other 
measures, must assist and protect the courts to ensure the independence, impartiality, dignity, accessibility and effectiveness of the 
courts. 
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2.2.2 Public Service Act, 1994 (Act No. 103), as amended  

 

Section 3 (1) (a) of the Public Service Act (PSA) provides that the Minister [for Public Service 

and Administration] may exercise the powers and shall perform the duties entrusted to the 

Minister by or under the PSA or any other law. Section (2) (a) (iv) of the PSA indicates that for 

the purposes of this subsection, any policy may relate to any of or all the following matters, 

amongst others, labour relations in the public service. While the Minister has powers to 

establish norms and standards for overall organisational structure and organisation of the public 

service, including norms and standards pertaining to human resources and labour relations 

practices, Section 7 of the PSA entrusts Executive Authorities with the powers and duties to 

deal with all internal organisational structure and human resources management issues.  

In terms of Section 7 (3) (b) of the PSA, Heads of Department are responsible for the efficient 

management and administration of their departments, including the effective utilisation and 

training of staff, the maintenance of discipline, the promotion of sound labour relations and the 

proper use and care of state property and he or she shall perform the functions that may be 

prescribed. Section 17 of the PSA deals with the termination of employment of public servants 

and provides that the power to discharge an officer or employee shall vest in the relevant 

executing authority, who may delegate that power to an officer, and the said power shall be 

exercised with due observance of the applicable provisions of the Labour Relations Act, 1995. 

2.2.3 South African Police Service Act, 1995 (Act No. 68)  

 

The South African Police Service (SAPS) is governed by Chapter 11 of the Constitution. 

Chapter 8, Section 24 (1) (f) of the SAPS Act4 provides for the Minister to make regulations 

regarding labour relations, including matters regarding suspensions, dismissal and grievances. 

The Safety and Security Sectoral Bargaining Council (SSSBC) which was established in terms 

of Resolution 12/98 of the Public Service Co-ordinating Bargaining Council (PSCBC) deals with 

disputes involving all employees of SAPS employed in terms of the SAPS Act, which is 

applicable to the police and the Public Service Act, which is applicable to administrative staff5. 

2.2.4 Employment of Educators Act, 1998 (Act No. 76)  

 

The Employment of Educators Act provides for the employment of educators by the State, 

regulates the conditions of service, discipline (Section 16, 17 & 18), retirement and discharge of 

educators. The Education Labour Relations Council (ELRC) which was established in terms of 

Section 37 (2) of the LRA, 1995, deals with disputes involving educators in the Department of 

Education employed in terms of the Educators Act and educators in Further Education and 

Training (FET) Colleges employed in terms of the FET Act6. Chapter 5 of the Employment of 

                                                           
4
 South African Police Service Act no. 68 of 1995 

5
 Public Service Co-ordinating Bargaining Council information brochure (see also pscbc.org.za/sample-page/pscbc-information-

brochure) 
6
 Ibid  
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Educators Act7 provides for mechanisms to deal with the incapacity and misconduct of 

educators.  

2.2.5 Public Finance Management Act, 1999, (Act No. 1)  

 

The Public Finance Management Act (PFMA) promotes good financial management in order to 

maximize service delivery through the effective and efficient use of the limited resources.8 

Section 38 (1) of the PMFA provides for general responsibilities which should be undertaken by 

Accounting Officers (AOs) of departments to ensure they maintain effective, efficient, 

economical, transparent  systems of financial management; risk management and internal 

control in their use of the resources. Section 38 (1) of the PMFA also requires the AO to take 

effective and appropriate disciplinary steps against any official who contravenes or fails to 

comply with a provision of the Act; commits an act which undermines the financial management 

and internal control system of the department, or makes or permits an unauthorized 

expenditure, irregular expenditure or fruitless and wasteful expenditure. 

2.2.6 Labour Relations Act, 1995 (Act No. 66), as amended 

 

The Labour Relations Act (LRA), 1995, was amended and published in Notice 629 in 

Government Gazette 37921 on 18 August 2014. The amendments came into operation on 1 

January 2015. The LRA regulates the fundamental rights in relation to fair labour practices and 

sets requirements to ensure these rights are protected in the course of employment. Chapter II 

of the LRA provides all employees with the right to freedom of association and general 

protections. The Act further provides for collective bargaining in Chapter III, which allows for the 

establishment of organisational rights; the legal effect of collective agreements entered into; and 

the formation of bargaining councils in the public service.  

Chapter VII of the LRA specifically deals with the formation of a Commission for Conciliation, 

Mediation and Arbitration (CCMA) to be the custodian of dispute resolution in South Africa 

because it has jurisdiction in all the provinces. The CCMA is established as a juristic entity 

independent of the State, any political party, trade union, employer, employers’ organisation, 

federation of trade unions or federation of employers’ organisations.9 If a dispute that has been 

referred to it remains unresolved after conciliation, the Commission must arbitrate the dispute10 

if the LRA requires arbitration and any party to the dispute has requested that the dispute be 

resolved through arbitration; or all the parties to a dispute in respect of which the Labour Court 

has jurisdiction consent to arbitration under the auspices of the Commission. The CCMA may 

make rules regulating the process by which arbitration or arbitration proceedings are initiated, 

and the form, content and use of that process and the joinder of any person having an interest 

in the dispute in any conciliation or arbitration proceedings.  

                                                           
7
 Employment of Educators Act No 76 of 1995 

8
 http://www.treasury.gov.za/legislation/pfma/. 

9 Sections 112 and 113 of the LRA 
10

 Section 115 of the LRA 
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The public sector has specific statutory councils that allow for their matters to be resolved. The 

LRA provides for the establishment of a Public Service Co-coordinating Bargaining Council 

(PSCBC), which is to serve as the dispute resolution body for the entire public service and may 

designate a sector of the public service for the establishment of a bargaining council in terms of 

the PSCBC constitution.11 The establishment of sectoral bargaining councils for the education, 

health, safety and security sectors is provided for in Section 37 of the LRA12.  The bargaining 

councils, similar to the CCMA, may issue arbitration awards. The powers and functions of the 

bargaining councils include preventing and resolving labour disputes.13   

Enforcement of arbitration awards is provided for in Section 143 (1) of the amended LRA, which 

states that an arbitration award issued by a commissioner is final and binding and may be 

enforced as if it were an order of the Labour Court in respect of which a writ has been issued, if 

the director of the CCMA, has certified that the arbitration award is an award, unless it is an 

advisory arbitration award.14    

Failure by the employer to comply with the award entitles the employee, to enforce the award by 

immediately instituting contempt proceedings in the Labour Court15 This only applies where the 

award requires specific performance (for example reinstatement with no back pay or re-

employment); and not payment of an amount of money (such as three month salary for 

compensation). An arbitration award in terms of which a party is required to pay an amount of 

money, (for example compensation), must be treated for the purpose of enforcing or executing 

that award as if it were an order of the Magistrate’s Court16 similar to a judgement debt.  

According to Section 143 (2) of the LRA, should an arbitration award order a party to pay a sum 

of money, the amount earns interest from the date of the award at the same rate as the rate 

prescribed from time to time in respect of a judgment debt in terms of Section 2 of the 

Prescribed Rate of Interest Act, 1975 (Act No. 55 of 1975), unless the award provides 

otherwise. 

The review of arbitration awards, can occur on application to the Labour Court when a party to 

the dispute, alleges a defect in the arbitration proceedings. The application must be within six 

(6) weeks of the date of the arbitration award and the Labour Court may set aside the award. A 

defect refers to either the commissioner having committed misconduct in relation to their duty as 

arbitrator or committed gross irregularity in how they conducted the proceedings; or exceeded 

their statutory powers17. The review process does interrupt the running of prescription in terms 

                                                           
11

 Section 36 of LRA established the PSCBC. 
12

 Establishment of sectoral bargaining councils for the education, health, safety and security sectors is provided for in Section 37 of 
the LRA.  
13

 Section 28 of the LRA 
14

 This LRA amendment, as published in Notice 629 in Government Gazette 37921 on 18 August 2014), become effective 1
st
 

January 2015. Prior to that, applicants were obliged to apply to the Labour Court to enforce implementation of bargaining council 
awards.   
15

 Section 143 (4) of LRA 
16

 According to Section 143 (5) of the LRA 
17

 Section 145 (2), even where the award was improperly obtained the Labour Court may set aside the matter. 
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of the Prescription Act, 68 of 1969, in respect of the award18. The review process within itself 

does not automatically stop the enforcement of the arbitration award, and as such the arbitration 

award does not by virtue of the review process become suspended. The Labour Court may stay 

the enforcement of the award pending its decision19this means that the party seeking the stay 

should apply. Once the applying party for review, has done so, it must also apply to the Labour 

Court for the matter to be heard within six (6) months of delivery of the application.20    

Suspension of the operation of the arbitration award may only occur once a party to the dispute 

furnishes the Labour Court upon application thereof with a security deposit to the satisfaction 

of the court. The security deposit must in the case of an order of reinstatement or re-

employment be equivalent to 24 months’ remuneration; or in the case of an order of 

compensation, be equivalent to the amount of compensation21.  Remuneration as defined in the 

LRA and Basic Conditions of Employment Act, 1997, refers to the payment in money or kind 

owing to the employee in return for work done.  

Section 151 (1) of the LRA establishes the Labour Court as a court of law and equity. It is a 

superior court that has authority, inherent powers and standing, in relation to labour matters 

under its area of jurisdiction. The Labour Court is a court of record, where Section 163 of the Act 

provides that any decision, judgment or order of the Labour Court may be served and executed 

as if it were a decision, judgment or order of the High Court. In terms of Section 166 (1) of the 

Act, any party to any proceedings before the Labour Court may apply to the Labour Court for 

leave to appeal to the Labour Appeal Court (LAC) against any final judgment or final order of 

the Labour Court.  

In terms of Section 158 of the LRA, the Labour Court may make any appropriate order, 

including grant urgent interim relief; an interdict; an order directing the performance of any 

particular act which order, when implemented, will remedy a wrong and give effect to the 

primary objects of this Act; an award of damages in any circumstances contemplated in this Act; 

and an order for costs; order compliance with any provision of this Act or any employment law; 

make any arbitration award or any settlement agreement an order of Court; review any decision 

taken or any act performed by the State in its capacity as employer, on such grounds as are 

permissible in law.  

The Labour Court may not review any decision or ruling made during conciliation or arbitration 

proceedings conducted under the auspices of the Commission (CCMA) or any bargaining 

council in terms of the provisions of this Act before the issue in dispute has been finally 

determined by the Commission or the bargaining council, as the case may be, except if the 

Labour Court is of the opinion that it is just and equitable to review the decision or ruling made 

before the issue in dispute has been finally determined. 

                                                           
18

 Section 145(9) of the LRA 
19

 Section 145(3) 
20

 Section 145(5) of the LRA 
21

 Section 145 (7) and (8) 
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Any party to any proceedings before the Labour Court may apply to the Labour Court for leave 

to appeal to the Labour Appeal Court (LAC) against any final judgment or final order of the 

Labour Court.22 Accordingly, Section 167 deals with the establishment of the LAC, and Section 

174 deals with the powers of the LAC. Figure 1, on page 14 below, depicts the hierarchy of 

South Africa’s court system.  

2.2.7 State Liability Act, 2011 (Act No.14 of 2011), as amended 

 

Where there is a court order or judgment sounding in money against a department, the 

Accounting Officer (AO) of the department is responsible for payment thereof23. A final order 

against a department for the payment of money must be satisfied within 30 days of the date of 

the order becoming final or within the time period agreed upon by the judgment creditor and 

AO.24 If a final court order issued against a department for the payment of money is not satisfied 

within 30 days of the date of the order becoming final or the time period agreed on, the 

judgment creditor may serve the court order on (a) an executive authority and accounting officer 

of the department; (b) the state attorney or attorney of record appearing on behalf of the 

department concerned and (c) the relevant treasury.25 The relevant treasury must, within 14 

days of service of the final court order, ensure that the judgment debt is satisfied26 or that 

acceptable arrangements are made with the judgment creditor, should there be inadequate 

funds in the vote of the department concerned.  

2.2.8 Prescription Act, 1969 (Act No. 68) 

 

Section 10 of the Prescription Act provides as follows: (1) a debt shall be extinguished by 

prescription after the lapse of the period which in terms of the relevant law applies in respect of 

the prescription of such debt; (2) by the prescription of a principal debt, a subsidiary debt which 

arose from such principal debt shall also be extinguished by prescription; and (3) 

notwithstanding the provisions of subsections (1) and (2), payment by the debtor of a debt after 

it has been extinguished by prescription in terms of either of the said subsections, shall be 

regarded as payment of debt. The period of prescription of debts shall be thirty years in respect 

of any judgment debt, and three years in respect of any other debt, except where an Act of 

Parliament provides otherwise.  As mentioned in Section 2.2.6 above, instituting a review 

process of an arbitration award does interrupt the running of prescription in terms of the 

Prescription Act, 1969, in respect of the awards.27 

2.2.9 Prescribed Rates of Interest, 1975 (Act No. 55)  

 

According to Section 2 of the Act, (1) every judgment which, would not bear any interest after 

the date of judgment or order by virtue of which it is due, shall bear interest from the day on 

                                                           
22

 Section 166 (1) of LRA 
23

 Section 3(3)(b) of the Act provides that the Accounting Officer of the department concerned must make payment in terms of the 
final order and payment must be charged against the appropriated budget of the department concerned.  
24

 Section 3 (3) (a) of the Prescribed Rates of Interest Act 55 of 1975  Act 
25

 Section 3 (4) of the Prescribed Rates of Interest Act 55 of 1975 Act  
26

 Section 3(5) of the Prescribed Rates of Interest Act 55 of 1975Act  
27

 Section 145(9) of the LRA 
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which such judgment debt is payable, unless that judgment or order provides otherwise; (2) any 

interest payable in terms of subsection (1) may be recovered as if it formed part of the judgment 

debt on which it is due.28 Judgment means a sum of money due in terms of judgment or an 

order, including an order as to costs, of a court of law, and includes any part of such a sum of 

money, but does not include any interest not forming part of the principal sum of a judgment 

debt. 

2.2.10 Arbitration Act, 1965 (Act No. 42)  

 

This Act applies to any arbitration in terms of an arbitration agreement to which the State is a 

party, other than an arbitration in terms of an arbitration agreement between the State and the 

Government of a foreign country or any undertaking which is wholly owned and controlled by 

such a Government.29 Unless the agreement otherwise provides, an arbitration agreement shall 

not be capable of being terminated except by consent of all the parties thereto. According to the 

Section 3 of Act, the court may at any time on the application of any party to an arbitration 

agreement, on good cause shown (a) set aside the arbitration agreement; or (b) order that any 

particular dispute referred to in the arbitration agreement shall not be referred to arbitration; or 

(c) order that the arbitration agreement shall cease to have effect with reference to any dispute 

referred.30 

2.2.11 Public Service Regulations, 2001, as amended
31

 

 

Chapter 1 Part 11 C of the Public Service Regulations (PSR), tasks a Head of Department with 

the responsibility to ensure that the employees within their respective departments comply with 

the Regulations, collective agreements and any other statutory obligations incumbent upon it 

and where necessary for the Accounting Officer to deal with any breach thereof, immediately 

and effectively. Furthermore, an Executive Authority or Head of Department shall exercise her 

or his powers, perform her or his duties and carry out her or his obligations under these 

Regulations subject to the Labour Relations Act and the relevant collective agreements. 

2.2.12 Treasury Regulations for Departments, Trading Entities, Constitutional 

Institutions and Public Entities, 2002 

 

The Regulations place a general duty on the Accounting Officer to make good on losses and 

claims sustained by officials in the execution of their duties, where the official can prove the loss 

                                                           
28

 Section 2 (1) of the Prescribed Rates of Interest Act 55 of 1975 Act  
29

 Section 39,of Prescribed Rates of Interest Act 55 of 1975 binds the State 
30

 Section 3 of the Prescribed Rates of Interest Act 55 of 1975, deals with the binding effect of arbitration agreements, and powers of 
court in relation thereto. 
31

 The report makes reference to the 2001 PSR, prior to the repeal by the 2016 August PSR, as these were applicable for the period 
covered in the study. 
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or claim32. Chapter 8 of the Treasury Regulations provides for the management of expenditure 

by departments, trading entities, constitutional institutions and public entities.33 

2.2.13 PSCBC Resolution 1 of 2003: Disciplinary Code and Procedures in the Public 

Service 

 

The purpose of the Code and Procedures is to support constructive labour relations in the public 

service; promote mutual respect between employees and between employees and employer; 

ensure that managers and employees share a common understanding of misconduct and 

discipline; promote acceptable conduct; provide employees and the employer with quick and 

easy reference for the application of discipline; avert and correct unacceptable conduct; and to 

prevent arbitrary or discriminatory actions by managers toward employees. 

2.2.14 International Labour Organisation 

 

The International Labour Organisation (ILO) was established by the Treaty of Versailles, signed 

in 1919. What was then the Union of South Africa was a signatory to the Treaty, which also 

established the League of Nations. All members of the League of Nations became founder 

members of the ILO. After the Second World War, the United Nations (UN) replaced the League 

of Nations, and the ILO became the UN’s first specialised agency. As a founder member of the 

UN, South Africa continued to be a member of the ILO. Although South Africa left the ILO in 

1966 because of the organisation’s position concerning the government’s apartheid policy, 

it resumed membership in 1994 and has ratified more than twenty ILO conventions. Therefore, 

there are a number of external limitations on the nature and extent of any deregulation of the 

South African labour market.34   

Firstly, South Africa, as a member of the International Labour Organisation (ILO), has since 

1994 ratified all of the ILO’s core conventions. As such it has incurred international law 

obligations to uphold the rights to freedom of association, to promote collective bargaining, to 

ensure equality at work, and to eliminate forced labour and child labour.   

The labour law reforms introduced in South Africa in 1995 were specifically tailored to anticipate 

the ratification of the core ILO conventions, and thus to enable the country to meet its 

international law obligations. South Africa is also bound by the ILO’s Declaration on 

Fundamental Principles and Rights at Work, adopted by the International Labour Conference in 

1998. The Declaration obliges member states to observe the principles that underlie certain 

core conventions.  

Secondly, South Africa is a constitutional state in which the Constitution recognises labour 

rights, and in particular, the right to fair labour practices, as a fundamental right. The 

                                                           
32

 Chapter 12:Management of losses and claims Chapter 12.4- Claims by officials against the state 
33

 Clause 8.2.3 of the Treasury Regulations states that unless determined otherwise in a contract or other agreement, all payments 
due to creditors must be settled within 30 days from receipt of an invoice or, in the case of civil claims, from the date of settlement or 
judgment order. 
34

 Law@work, 2
nd

 Edition, LexisNexis 
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concretisation of labour rights implies that social justice is a necessary precondition for creating 

a durable economy and society, and places obvious limitations on the policy choices open to 

those who seek to regulate the labour market. 

2.3 SUMMARY  

 

The legislative and regulatory frameworks within which labour related matters in the South 

African Public Service should be dealt with is without doubt extensive. The framework stipulates 

clearly the manner in which arbitration awards and Labour Court orders can and should be 

enforced. The above analysis indicates that a wide range of institutions have been established 

to deal with employment disputes within the public service.    

As depicted in Figure 1 below, labour issues are also dealt with through the court system. To 

this end, it is clear that non-implementation of arbitration awards and Labour Court orders would 

indeed undermine the effectiveness of alternative dispute resolution mechanisms and the 

judicial authority that has been vested to the Labour Courts. Therefore, departments are 

expected to act in accordance with the Rule of Law that governs them.  

 
 

Figure 1: Schematic of the South African Court system 

(https://en.wikipedia.org/wiki/Courts_of_South_Africa#/media/File:Courts_of_South_Africa_schematic.svg) 

https://en.wikipedia.org/wiki/Courts_of_South_Africa#/media/File:Courts_of_South_Africa_schematic.svg
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CHAPTER 3: LITERATURE REVIEW AND COMPARATIVE ANALYSIS 

 
 

3.1 INTRODUCTION 

 

This chapter presents a broad overview and analysis of key practices, experiences and 

positions on the importance of implementing arbitration awards and Labour Court orders, and 

the implications of non-implementation thereof. The analysis draws from local and international 

literature. The purpose of the literature review and comparative analysis is to identify similarities 

and/or differences and to identify lessons from different sectors and countries on the subject 

matter.   

3.2 SOUTH AFRICA  

 

3.2.1 Changing landscape  

 

According to Grening (2014), the purpose and/or function of an arbitration process that results in 

the issuing of an award is to resolve a dispute.35 The arbitrator, however, has no power or 

authority to enforce the award, this is left up to the parties. In dealing with employment disputes, 

it is more advisable for litigants to engage in Alternative Dispute Resolution (ADR) as opposed 

to fighting their matters out in court, where a skilled conciliator; mediator or arbitrator may assist 

parties reach an amicable resolution on their matters. ADR refers to techniques or processes 

used in resolving disputes, short of conducting the trial in the courts.36 ADR complements the 

judicial system by making methods available for the resolution of disputes that may be more 

economical or efficient than the courts.37  

An arbitration process is an adjudicatory procedure closely resembling traditional litigation. It is 

a method of dispute resolution voluntarily chosen by parties who want a dispute determined by 

an impartial person(s)of their own mutual selection, whose decision (referred to as an “award”) 

based on the merits of the case, is agreed to in advance to be accepted as final and binding. 

Arbitration procedures are less formal than the procedures in a trial before a court. Unless the 

parties agree to the contrary, the arbitrator, within the confines of the law, may base the 

decision on business custom and practice technical insight or broad principles of equity and 

justice. Because the purpose of arbitration is the settlement of a dispute and avoidance of 

litigation, the purpose would be defeated, if the losing party in the arbitration had ready access 

to the court as though no arbitration award existed. After an award is rendered, a party may 

have a question regarding its meaning or interpretation. If a party believes interpretation or 

clarification of the award is needed, the party may request for the interpretation or clarification of 

the award.  

                                                           
35

 Jay E Grening After Arbitration Award: Not Always Final and Binding Vol 25 2014 
36

 Jay E Grening, Alternative Dispute Resolution 3
rd
 Ed 2005 

37
 Supra n28 
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The 2014 amendments to Section 143 of the Labour Relations Act (LRA) streamlined 

mechanisms for enforcing CCMA and bargaining councils arbitration awards to make these 

processes more cost effective and easily accessible to lower earning litigants/complainants. 

According to section 143, an award for the payment of money, which has been certified by a 

bargaining council, can now be presented to the sheriff for execution, if payment is not made. 

When an employer refuses to comply with the specific terms of an arbitration award, the 

employee may in terms of section 143(3) of the LRA, have the award enforced as if it were an 

order of the Labour Court when the award has been certified by the Director of the CCMA.  

Therefore, should an employer refuse to comply with the award, the employee has the recourse 

to go to the CCMA, and complete an application to have the award certified by the CCMA and 

for a Writ of Execution to be completed for the enforcement of that award as an order of Court. 

This applies to awards issued by the CMMA and bargaining councils. In both instances, a copy 

of the award must be attached to the forms to be completed by the employee seeking recourse. 

There are no time limitations on this process.   

The amendment therefore does away with the practice in the past, where parties would have 

had the writ of execution issued by the Labour Court. Historically, it was notoriously difficult to 

execute a court order sounding in money against the State. Several amendments to the State 

Liability Act (Act No.14 of 2011, as amended) were effected to make it possible to hold the State 

liable to comply with court orders, but without disrupting its ability to continue with service 

delivery and the effective management of the country. The State Liability Act has generally been 

used by members of the public in cases against the State relating to property ownership and 

rentals, damages from vehicle accidents, unlawful arrest, breach of contract and medical 

negligence claims.   

3.2.2 Grounds to review arbitration awards 

 

The amended LRA does not allow for appeals against the outcome of arbitrations.38 The 

rationale behind this is to avoid the high costs and time delays that are usually associated with 

appeals. Instead, the LRA makes provision for the Labour Court to review arbitration awards. In 

the case of arbitration awards, a review must be brought within six weeks from the date when 

the award was made, again highlighting the emphasis on speediness in arbitration cases. The 

CCMA has estimated that about 20% (percent) of arbitration awards are subject to review on 

average. It has also estimated that only about 20% (percent) of reviews that are instituted are 

actually processed to the stage of a hearing. This suggests that reviews are used by employers 

to delay the enforcement of awards (i.e. the payment of awards) to employees. In reality, the 

review process causes major delays in the dispute resolution process. It is estimated that it 

takes on average 23 months to conclude a review and that only about a quarter of reviews 

which proceed to the Labour Court are successful.39 

                                                           
38

 Haroon Bhorat & Carlene van der Westhuzen, A Synthesis of Current Issues in the Labour Regulatory Environment, 2008 
39

 Pierre Marais, Labour Court Review Application doesn’t Suspend the effect of an arbitration, The Star Workplace, Wednesday 
January 14, 2015 
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In practice, employers take adverse arbitrations on review quite easily maybe for legally sound 

reasons, but too often for the wrong or legally questionable reasons.40 The latter occurs when, 

for example, the Human Resources (HR) or Labour Relations (LR) line functionary or 

lawyer/consultant who handles the matter up to arbitration level does not acknowledge to senior 

management the weak merits of the case per se and/or the employer’s wrongdoing. Once 

confirmed by a court, an arbitrator’s award is enforceable in the same manner as a court 

judgment.  

The law makers have taken time to attempt to avert the malicious review of matters and with the 

new amendments, have tightened the criteria for taking matters on review. Section 145 of the 

LRA now stipulates that the lodging of Labour Court review application does not suspend the 

effect of an arbitration award, unless the applicant, generally the employer, furnishes financial 

security. A new section 145(8) requires the following financial security measures: 

i. In the case of an arbitration award of reinstatement or re-employment, to be an 

amount equal to 24 months remuneration; or 

ii. In the case of a compensation award, an amount equal to the compensation 

awarded. 

This new provision is a milestone in labour relations law. In simple terms this means that the 

award must be complied with unless the reviewing party is certain the outcome of the court will 

be so different that they are prepared to pay the Court a security fee upon waiting for the 

outcome of the review. 

3.2.3 Court order analogous to court judgment  

 

There are currently no statistics available on the number of arbitration awards reviewed by the 

Labour Courts and it advisable that a case management database similar to the one used by 

the CCMA be developed to make it easier to evaluate the efficiency of the Labour Courts. 

However, a number of judgments have been handed down for the non-implementation of or 

non-compliance with arbitration awards, as demonstrated below. Of note from the discussion, a 

court order is analogous to a court judgment because both aim at providing (a) a solution to a 

dispute or (b) settlement of a controversy. When a party refuses to comply with an arbitration 

award, the other party may petition a court to have the award confirmed. The resisting party 

then has the burden of justifying its action and may raise issues similar to those that might be 

raised in a review application, provided the time for requesting the court to review an award has 

not expired. 

The procedure for obtaining an enforceable judgment is to apply to the court to confirm the 

award; this is not a trial of the issues or a separate proceeding; the court has no authority to 

hear the case de novo or on the merits. A court must confirm an arbitration award unless there 

are significant reasons to the contrary. If the court finds merit in the application to enforce the 
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arbitration award, the court will order the resisting party to comply with the award. When an 

award is confirmed, the judgment entered has the same force as any other civil judgment and 

may be enforced accordingly. The prevailing party is entitled to costs, as in other civil 

proceedings. The judgment entered on the award is appealable.  

Evidently as illustrated above, the contempt of court application becomes a valuable mechanism 

with which to approach the Labour Court, if proof of non-compliance is clearly determined.41 The 

Labour Court can then declare a party in contempt of court, which can lead to an arrest or fine. 

Ideally, a fine or arrest will induce the non-complier to fulfill the terms of the original order.42 The 

proper course to convict people for contempt is to issue a warrant of arrest and to order the 

person concerned to be brought before court to show cause on why he or she should not be 

convicted for contempt.43  In enforcing the order, an application for a Writ of Execution may be 

made through the Registrar of the Labour Court. The Writ will be handed to the Sheriff to 

proceed to the premises of the employer and attach movable property that will be sold and the 

proceeds paid to the employee in terms of the award. 

In a specific instance, the court indicated that when an order is made against the Department of 

Health, the party that had obtained the order should apply for a mandamus compelling the 

Minister and the Director-General of the Department to take the necessary steps for ensuring 

compliance with the court order.44 It is then, that upon their failure to take the necessary steps 

for ensuring compliance, they may be charged with contempt of court.  

3.2.4 State liability and responsibility  

 

The State is obliged to take reasonable steps where possible to ensure that large-scale 

disruptions in the social fabric do not occur in the wake of the execution45 of court orders, thus 

undermining the rule of law.46 The State is made up of, amongst others, government, population 

and territory. The South African government is comprised of national, provincial and local 

spheres of government, with each sphere comprising of departments, agencies and entities. 

The current investigation concentrates on national and provincial departments only. However, it 

seems departments from every sphere of government, as demonstrated from selected case law 

below, do not always comply with court orders issued against them. Non-compliance 

undermines Sections 143 (1) and (2) of the LRA, which makes an arbitration award issued by a 

commissioner final and binding as if it were an order of the Labour Court, of which failure to 

implement the award by the due date may result in the award earning interest in terms of 

Section 2 of the Prescribed Rate of Interest Act, 1975, unless the award provides otherwise.” 
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3.2.5 Lessons from case law  

 

In a matter involving a Member of the Executive Council (MEC) for the Department of Health, 

Gauteng47 the court found that Section 3 of the State Liability Act 20 of 1957, must be read 

together with the Public Finance Management Act 1 of 1999, as amended, which is designed to 

regulate financial management in the national and provincial government together with Treasury 

instructions, which represent an important statutory recognition of the need for national and 

provincial governments to comply with court orders promptly.  

The court held that in the event of non-compliance with a court order by an organ of state, such 

non-compliance can be reported to the Auditor-General or the Public Protector who have 

powers to investigate complaints regarding any alleged maladministration or improper conduct 

or undue influence by a person performing a public function. 

In Magidimisi NO v Premier of the Eastern Cape and Others, 2180/04, 25 April 2006, 

unreported, the applicant sought an order to compel the respondents to fulfill their constitutional 

and statutory obligations to comply with court orders against the province. Froneman J, granted 

a mandamus directing the public authority to comply, and said “it is evident from the factual 

matrix and other cases discussed, that employees do know how to enforce court orders and the 

court had tried many times to instill a sense of accountability within the public service but such 

seemed to have fallen in deaf ears as the trend of non-compliance with court orders continues.” 

Jafta J, in Mjeni v Minister of Health and Welfare, Eastern Cape 2000, reiterated similar 

sentiments and went on to state that “a deliberate non-compliance or disobedience of a court 

order by the state through its officials amounts to a breach of [a] constitutional duty [imposed by 

section 165 of the Constitution]. Such conduct impacts negatively upon the dignity and 

effectiveness of the Courts.” Ebrahim J,48 in East London Local Transitional Council v MEC for 

Health EC and Others, agreeing with Jafta, stated that “public officials and even Ministers of 

State may be held in contempt of Court in matters such as the instant one.” 

An important ruling that recently took centre stage in the South African labour jurisprudence is 

the Constitutional Court matter where the issue deliberated was whether arbitration awards 

prescribe after the three-year lapse. On 15 December 2016, the Constitutional Court clarified 

the position in the case of Myathaza v Johannesburg Metropolitan Bus Services Limited t/a 

Metrobus and others. The Constitutional Court was tasked with considering whether an 

arbitration award issued in terms of the Labour Relations Act 66 of 1995 (LRA) had prescribed 

in terms of the Prescription Act on the expiry of three years from the date on which the award 

was issued. More specifically, whether the Prescription Act applies to matters governed by the 

LRA, and if so, whether an arbitration award constitutes a debt as envisaged in the Prescription 

Act. 
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The judges of the Constitutional Court were divided in their reasons as set out in three separate 

judgements, but ultimately came to the same conclusion that the Prescription Act does not apply 

to arbitration awards. The reasons as set out in the first judgement were as follows: 

 an arbitration award is an outcome in terms of which the claim (dispute) is finally settled 

between the parties, whereas the purpose of the Prescription Act is to extinguish the 

right to enforce a claim that is yet to be determined by a court; 

 an award issued at the conclusion of an arbitration represents the resolution of a dispute 

in that it defines the parties' rights and obligations in the same way a court order would. 

In this regard section 143 of the LRA states that an arbitration award is final and binding 

and it may be enforced as if it were an order of the Labour Court in respect of which a 

writ has been issued; and 

 the Prescription Act doesn’t cater for the situation whether a claim or dispute has been 

adjudicated and a binding outcome has been reached but that outcome has not yet been 

made an order of court; the three year period provided for in the Prescription Act is 

meant for claims or disputes which are yet to be determined where evidence and 

witnesses may be lost if there is a lengthy delay. 

The first judgment also held that prescription cannot run from the date the award is published 

because section 145 of the LRA affords a party to challenge the award on review within six 

weeks. Further, an award made in terms of the LRA constitutes administrative action and 

applying the Prescription Act would defeat the purpose of the LRA, which is to provide 

expeditious finality in resolving labour disputes. The application of the Prescription Act to 

arbitration awards would also mean that a party who has failed to challenge the award may 

invoke the Prescription Act to avoid its obligations in terms of the award. 

The second judgment commenced its reasoning as follows: " the manifest injustice of depriving 

the applicant of the arbitration award in his favour by first avoiding its implementation by way of 

instituting review proceedings and then crying prescription on the back of the time wasted by the 

review can be met by application of the principle that prescription should not run until court 

proceedings are finalised." The reasons set out in the second judgment were as follows:49 

 instituting proceedings at the CCMA (or a bargaining council) amounts to the 

commencement of proceedings which interrupt the running of prescription under the 

Prescription Act; and 

 a review in the Labour Court fulfils the same role in finalising the court proceedings as 

an appeal does in cases from the Labour Court. Until the review is finalised the 

applicant's claim cannot prescribe. 
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The third judgment agreed, albeit for different reasons, that arbitration awards do not prescribe 

for purposes of the Prescription Act. The decision of the Constitutional Court in effect means 

that a certified arbitration award is final and binding on the parties and this means that it cannot 

prescribe. 

3.2.6 Contributing factors to non-implementation  

 

According to Mbazira (2008), scrutiny of the various case law reveals that non-implementation 

of arbitration awards and Labour Court orders can be attributed to the following factors in the 

South African Public Service:50 

a) Reluctance of state officials to observe the rule of law and respect court orders; 

b) The outbursts of politicians whenever the institution loses cases on critical matters (; 

c) The lack of transparency and consultation in the implementation of court orders; 

d) Maladministration combined with a lack of capacity to carry out the required reforms, 

rather than from obstinacy; and 

e) The nature of the orders handed down by the court. 

 

Despite the factors listed above, the non-implementation of arbitration awards Labour Court 

orders by government departments ultimately results in non-compliance. It follows that the use 

in the text of the word ‘non-implementation’ is analogous to ‘non-compliance’. In Greeff v Consol 

Glass (Pty) Ltd (2013) 34 ILJ 2835 (LAC), the Labour Appeal Court (LAC) re-emphasized that in 

the event of a failure by the employer to comply with an order, the employee may hold the 

employer in contempt of court. A contempt of court order, the Labour Court in Ntombela v 

Herridge Hire & Haul CC & Another (1999) 20 ILJ 901 (LC) held, constitutes the most effective 

mechanism of ensuring compliance with judgments of the court.  

3.2.7 Implications of non-compliance with arbitration awards and Labour Court orders   

 

Labour Courts and statutory bodies have expressed dissatisfaction in the lack of compliance 

with arbitration awards and Labour Court orders by employers. Their findings, as highlighted by 

several cases quoted above, were that the red tape and bureaucracy of the state also makes it 

difficult to enforce contempt of court proceedings since the relevant state official cannot always 

be identified. Cognisant of the highlighted challenges, the court intrinsically highlighted that the 

non-implementation of or non-compliance with arbitration awards and Labour Court orders, 

amongst others:- 

a) Defeats the rule of law; 

b) Promotes self-help; 

c) Discourages those who have disputes to take them to arbitration or Labour Courts; 

d) Encourages those who have disputes to resolve them through physical fights or 

violence; and 
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e) Demonstrates that the officials handling disputes in the workplace have no interest of 

promoting the credibility of employer but aim at frustrating those who have disputes and 

delay the proceedings.  
 

The sentiment of many judges is that courts have had to spend too much time trying to ensure 

that court orders are enforceable against the state precisely because a straightforward 

procedure is not available. Yet, it goes without saying that a public functionary who fails to fulfill 

an obligation that is imposed upon him or her by law is open to proceedings for a mandamus 

compelling him or her to do so. Moreover, there ought to be no doubt that a public official who is 

ordered by a court to do or to refrain from doing a particular act, and fails to do so, is liable to be 

committed for contempt.  

It is apparent from the above, that the legislature and the executive have not taken measures to 

ensure that the court orders are obeyed by government departments. What is required in this 

matter is for the State to take heed of orders made by courts and make departments change the 

manner in which they deal with court orders and arbitration awards.  

3.3  INTERNATIONAL COMPARATIVE LITERATURE 

 

To enable the PSC to broaden its perspective and contextualize the findings and formulate 

recommendations in respect of its investigation into the non-implementation of arbitration 

awards and court orders, an international comparative analysis was done to determine whether 

other countries experience different or similar challenges with regards to the implementation of 

arbitration awards and Labour Court orders in the public service. The analysis below focuses on 

selected countries, with comparatively similar labour laws.   

3.3.1 India 

 

India is a developing state like South Africa hence their labour systems relating to the 

implementation of arbitration awards and court orders was considered. India’s Arbitration Act of 

194051 was a big step forward in bringing a comprehensive law covering all important aspects of 

arbitration. However, this Act had provisions which delayed the arbitration process and liberally 

allowed the courts to interfere in the arbitrations before and after the arbitral awards were 

passed. The Act made it possible for losing parties to delay the enforcement of arbitral awards 

for a longer time by filing applications under S.34 in an attempt to enhance the scope of S.34 by 

trying to make the courts treat the challenge proceedings as a regular first appeal. The settled 

law of India mostly recognises the finality of arbitral awards and restricts the scope of the 

challenge.   
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Comparing this to the South African context, the landmark case of Sidumo52 which amongst 

other things, established the test to be used by judges in reviewing awards made by 

commissioners, stated that parties who bring an application for the review of an arbitration 

award will not only be required to prove a defect in arbitration proceedings as set out in section 

145 of the LRA, but also to prove that the decision in itself was unreasonable. An award may 

therefore not be set aside on the basis of procedural challenges alone; the decision must be 

unreasonable, regardless of the reasons provided by the Commissioner, before it may be set 

aside. The Sidumo case brought forth the importance of focusing on the “reasonable decision 

maker”.  

It can be concluded from the above analysis that India and South Africa face similar challenges 

regarding the non-implementation of arbitration awards and Labour Court orders.   

3.3.2 Zimbabwe  

 

In Zimbabwe, judgments of the Labour Court and awards of arbitrators are not automatically 

enforceable.53 The South African equivalent would be section 143 of the LRA wherein the award 

must be certified by the bargaining council/CCMA and the Labour Court is approached to 

declare the award an order of the court. Similarly, in Zimbabwe, a further step is required, 

namely, having the judgment registered.  

In practice the registration process is laborious and confusing to the Zimbabwean employees 

because many workers are unaware of this requirement and the lapse of time between 

obtaining the award and seeking registration for enforcement may make it impracticable to get 

an effective remedy. This further requirement of registration also undermines Alternative 

Dispute Resolution (ADR), in diverting the dispute to the ordinary courts as the latter may open 

the issue should the registering court choose to question the validity of the order. Some of the 

courts refuse to register awards not “sounding in money”, such as an order of reinstatement 

only. Other countries make these judgments and awards automatically enforceable.  

3.3.3 Botswana 

 

Botswana, has a Trade Disputes Act which states that “an arbitration award shall have the same 

force and effect as a judgment or order of the Industrial Court, and shall be enforceable in like 

manner as such judgment or order.”54 In relation to orders of the Industrial Court, the Botswana 

legislation55 states that: “a decision of the court shall have the same force and effect as a 

judgment or order of the High Court, and shall be enforceable in like manner as such judgment 

or order.”56 Interestingly, challenges encountered in India and South Africa are also experienced 

in Botswana.   
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An article in the Sunday Standard of Botswana, dated 21 June 2015, depicted the High Court 

Judge Key Dingake, rebuking the government of Botswana for failing to obey an order of the 

court compelling it to provide HIV positive foreign inmates with Highly Active Antiretroviral 

Therapy (HAART).57 In a strongly worded judgment read to a packed courtroom, Justice 

Dingake warned the government of Botswana that its continued disregard for the orders of the 

court will breed contempt of law and incite anarchy.58 “If the government becomes a law 

breaker, it breeds contempt for law, it invites every man to become a law unto himself, and 

ultimately invites anarchy,’’ he said (Emphasis added).  

3.3.4 United Kingdom 

 

The English courts have a good record of enforcing arbitral awards.59 Section 66 of the 

Arbitration Act 1996 (Arbitration Act) contains summary procedures for the enforcement of 

domestic awards. A party can obtain the permission of the court to enforce the award (section 

66(1), Arbitration Act). This gives the award creditor access to all the methods for enforcing a 

judgment of the court, including, an injunction, award of damages and specific performance.  

A South African court will apply different legislation in an application to enforce an arbitral award 

depending on whether the award is a domestic or foreign one, as domestic awards are 

regulated and enforced pursuant to the Arbitration Act 42 of 1965 and foreign awards are 

regulated and enforced pursuant to the Recognition and Enforcement of Foreign Arbitral Awards 

Act 40 of 1977, which was enacted to give effect to South Africa’s obligations under the New 

York Convention.60 

In Ireland for example, in as far as the implementation of Labour Court’s decisions are 

concerned, an employer has 42 days to implement the Labour Court’s decision.61 If the 

employer fails to do so, either the employee; the Workplace Relations Commission; the 

employee’s trade union; or an accepted body may apply to the District Court for an order 

directing the employer to do so. In South Africa, the State Liabilities Act also makes provision in 

cases where the State can show that it is unable to comply with a court order due to financial 

reasons and directs that the judgment creditor should attempt to negotiate with the State.   

3.3.5 The United States of America 

 

The rules governing alternative dispute resolution adopted by the Supreme Court of Nevada in 

relation to judgment on awards, provides that “upon notification to the prevailing party by the 
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commissioner that no party has filed a written request for trial de novo within 30 days after 

service of the award on the parties, the prevailing party shall submit to the commissioner a form 

of final judgment in accordance with the arbitration award, including any grant of fees, costs 

and/or interest, which judgment shall then be submitted for signature to the district judge to 

whom the case was assigned; the judgment must then be filed with the clerk”.62 A judgment 

entered pursuant to this rule shall have the same force and effect as a final judgment of the 

court in a civil action, but may not be appealed.   

According to Chapter IV of the Fact Finding Report of the Department of Labour, United 

States,63 employment litigation has spiralled in the last two decades. The expansion of federal 

and state discrimination laws and the growth in common law and statutory protection against 

wrongful dismissal have provided employees with a broader array of tools with which to 

challenge employer behaviour in court. In the federal courts alone, the number of suits filed 

concerning employment grievances grew over 400 percent in the last two decades. Complaints 

lodged with administrative agencies have risen at a similar rate. For example, in 1993, the Equal 

Employment Opportunity Commission (EEOC) received nearly 90,000 discrimination complaints 

from employees across the country.   

The report further states that employment litigation is a costly option for both employers and 

employees because “for every dollar paid to employees through litigation, at least another dollar 

is paid to attorneys involved in handling both meritorious and non-meritorious claims.” 

Moreover, aside from the direct costs of litigation, employers often dedicate significant sums to 

design defensive personnel practices (with the help of lawyers) to minimize their litigation 

exposure. These costs tend to affect compensation as the firms’ employment law expenses 

grow, less resources are available to provide wages and benefits to workers. While the 

prospective costs of court awards do serve to deter employers from illegal actions, it is not clear 

if litigation protects all kinds of employees equally well.  

The Department acknowledged that court litigation has become a less-than-ideal method of 

resolving employees' public law claims. Employees bringing public law claims in court must 

endure long waiting periods as governing agencies and the overburdened court system struggle 

to find time to properly investigate and hear their complaints. The Fact Finding Report further 

states that lower-wage workers may not fare as well as higher-wage professionals in the 

litigation system because they are less able to afford the time required to pursue a court 

complaint, and are less likely to receive large monetary relief from juries. Finally, the litigation 

model of dispute resolution seems to be dominated by ex-employee complainants, indicating 

that the litigation system is less useful to employees who need redress for legitimate complaints, 

but also wish to remain in their current jobs. For these reasons, the Department believes that 

high-quality alternatives to litigation hold the promise of expanding access to public law rights 

for lower-wage workers. Private arbitration may also allow even the most contentious disputes 
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to be resolved in a manner which permits the complaining employee to raise the dispute without 

permanently fracturing the employee's working relationship with the employer.  

3.3.6 Canada 

 

Canada can be considered a model country when it comes to the enforcement of court orders.  

The rule of law is taken seriously and is considered at the heart of society; without it there can 

be neither peace, nor order nor good government. The rule of law is directly dependent on the 

ability of the courts to enforce their process and maintain their dignity and respect. To maintain 

their process and respect, since the 12th century courts have exercised the power to punish for 

contempt of court.64 

The purpose of contempt proceedings is to uphold the authority of the courts and more 

fundamentally the rule of law. Chapter 78, Section 6 of the Court Order Enforcement Act 

(RSBC, 1996) provides for the attachment of money owing by government to public servants.65 

The Act allows employees to serve garnishee orders on the Deputy Minister of Finance or his or 

her office. The Act further protects the employee against dismissal or demotion or termination of 

a contract of employment merely because of the service of a garnishing order on the employer 

issued under this Part for that employee.66 

3.4  SUMMARY 

 

The above analysis has alluded to critical mechanisms and structures for dispute resolution in 

South Africa and other countries. The following is a summary of the key issues alluded to: 

a) It is important to use case law emanating from court judgements in the analysis, 

interpretation and implementation of legislative prescripts.  

b) Challenges related to non-compliance with arbitration awards and Labour Court orders 

in government are commonly experienced in South African and countries such as 

Botswana, India and Zimbabwe.  The factors that contribute to non-compliance with 

arbitration awards and Labour Court orders by government departments include high 

volumes of disputes registered, disregard for the law and lack of accountability by 

relevant authorities against whom arbitration awards and court orders are issued.   

c) Unlike countries such as Zimbabwe and the UK that still rely on the court system to 

resolve disputes and to enforce arbitration awards, South Africa and countries such as 

Botswana and the USA have put in place alternative dispute resolution (ADR) 

mechanisms to facilitate the resolution of disputes in a cost effective and timeous 

manner.  

d) Non-compliance with arbitration awards and court orders, which results in the resolution 

of disputes through litigation, is very costly for both employers and employees, and it can 

also disadvantage low income earning employees.   
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e) Review and appeal processes can be used as a mechanism to delay the implementation 

of awards and orders, however, such practices are not in adherence with legal prescripts 

in South Africa and other countries. 

f) The general agreement by dispute resolution bodies, judges and commentators is that 

non-compliance with arbitration awards and Labour Court orders by government 

departments undermines the rule of law and has potential to promote anarchy.   

g) Through the analysis, the following best practices were highlighted: 

(i) In South Africa, the 2014 amendment to Section 143 of the Labour Relations Act 

(LRA) has streamlined mechanisms for enforcing CCMA/bargaining councils’ 

arbitration awards to make these processes more cost effective and easily 

accessible to lower income earning applicants by making awards enforceable as if 

they were an order of the Labour Court when certified by the Director of the CCMA. 

(ii) The security deposit now required by SA Labour Law prior to instituting review 

procedures, will allow resisting parties to apply their minds to either settling the 

matter or forging ahead with review, with a greater degree of certainty as in the 

past. 

 

 

 
 

“I am an arbitrator myself, and I do not underestimate the importance of experience and knowledge of various 
guidelines (such as IBA etc.), procedures and rules, institutional and ad hoc (such as UNCITRAL etc.) applicable to 

the arbitration process itself. Knowing how to conduct an arbitration, whether ad hoc or institutional is pertinent to 

having a smooth, timely and cost effective resolution of disputes
67

.” 

- Fareya Azfar Araoui 
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CHAPTER 4: PRESENTATION AND ANALYSIS OF FINDINGS  

 

4.1 INTRODUCTION  

 

This chapter presents the key findings of the study.  The findings are organised according to the 

objectives of the study, with each objective divided into key thematic areas.   

In order to contextualise the findings, the section below presents the profile of the stakeholders 

who participated in the study.  

4.2 PROFILE OF PARTICIPATING STAKEHOLDERS  
 

The nature of this study required that data should be collected from multiple stakeholders.  As 

such, primary data pertaining to the number of arbitration awards and Labour Court orders, their 

implementation and non-implementation, reasons for non-implementation and impact thereof of 

non-implementation was collected from national and provincial departments, organized labour, 

bargaining councils, affected employees and other relevant stakeholders. Three separate 

questionnaires were developed for completion by departments, organised labour 

representatives and affected employees.  In addition, bargaining councils, Registrars of the 

Labour Court and the Labour Appeal Court and the Office of the State Attorney were requested 

to provide information on formatted spreadsheets.  A breakdown of the total number of 

stakeholders who participated in the project by completing questionnaires and providing the 

requested information is provided in the sections below.  
 

4.2.1 National and provincial departments   

 

As indicated in Section 1.4.3.2 of Chapter 1 of this report, primary data collection from national 

and provincial departments was divided into two phases.  During Phase 1, all national and 

provincial departments were requested to provide information, however, only those departments 

that indicated that arbitration awards and court orders were issued against them between 

2013/14 and 2015/16 were requested to complete the Phase 2 questionnaire.  Table 1 below 

provides an overview of participation in the project by national and provincial departments.   

Table 1: Overview of national and provincial departments’ participation in Phase 1 and Phase 2 
 

 Phase 1 Phase 2 
Total no. of 

departments 
invited 

Total no. 
responded 
with info 

Total no. 
responded 

with nil 

Total no. 
did not 

respond 

Total no. 
expected to 

respond 

Total no. 
responded 

Total no. 
did not 

respond 

National  44 28 16 0 28 28 0 

EC 13 10 3 0 10 8 2 

FS 12 9 3 0 9 9 0 

GP 14 11 2 1 12 10 2 

KZN  14 7 7 0 7 7 0 

LP 12 11 1 0 11 11 0 

MP 12 5 7 0 5 5 0 
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 Phase 1 Phase 2 
Total no. of 

departments 
invited 

Total no. 
responded 
with info 

Total no. 
responded 

with nil 

Total no. 
did not 

respond 

Total no. 
expected to 

respond 

Total no. 
responded 

Total no. 
did not 

respond 

NC 12 11 1 0 11 9 2 

NW 12 10 2 0 10 10 0 

WC 13 13 0 0 13 13 0 

Total  158 115 42 1 116 110 6 

 

As reflected in Table 1, a total of 158 national and provincial departments were invited to 

participate in Phase 1, and 115 responded with information whereas 42 responded with nil 

reports, while one (1) did not respond. During Phase 2 a total of 116 departments, comprising of 

115 departments that responded with relevant information during Phase 1 one (1) department 

that did not respond during Phase 1, were invited to complete the Phase 2 questionnaire.  

Completed Phase 2 questionnaires were received from 110 departments, whereas six (6) 

departments did not respond. From the 28 Phase 2 questionnaires submitted by national 

departments, three (3) questionnaires were not signed by the respective Heads of Departments 

of Energy, Transport and Public Works, in spite of the fact that DGs/HODs were required to sign 

off to ensure validity and reliability of the information contained in the questionnaires. Unsigned 

questionnaires were also received from the Gauteng provincial departments of Health; 

Agriculture and Rural Development; and Education.   Nevertheless, the data from the unsigned 

questionnaires was captured and analysed because the questionnaires were submitted by 

contact persons who were assigned by the HODs.   

 

In spite of follow-ups and reminders, some departments that had indicated during Phase 1 that 

arbitration awards and Labour Court orders were issued against them between the 2013/14 and 

2015/16 financial years did not submit the Phase 2 questionnaire. Table 2 below provides a list 

of provincial departments that were expected, but failed, to submit the required information for 

Phase 2. 

Table 2: List of national and provincial departments that did not submit Phase 2 questionnaires  
 

National / Province  Name of department  

EC  Education 

 Social Development  

GP  Human Settlements  

 Economic Development 

NC  Health 

 Roads and Public Works 

 

4.2.2 Employees  
 

Based on the statistics provided by departments during Phase 1 and Phase 2 of the data 

collection process, the PSC expected a fairly large number of employees to participate in the 

study. Cognisant of the fact that some employees might have left the employ of some 

departments, contact persons within departments were requested to distribute questionnaires to 

all affected employees.   
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According to information reported by departments, approximately 2300 employees were 

involved in arbitration awards issued against departments during the three year period covered 

in the study.  However, only 35 employees responded to the questionnaire.   

4.2.3 Organised labour  
 

Organised labour is a critical stakeholder in the public service, hence it was considered 

necessary to collect information from the major union organisations in the public service.  Since 

comprehensive information is required to determine the volume of arbitration awards and 

Labour Court orders issued against departments, data was collected through the national and 

provincial union offices. To this end, completed questionnaires were received from HOSPERSA, 

NEHAWU, NUPSAW, POPCRU and PSA. 
 

4.2.4 Bargaining councils  
 

As discussed in Sections 2.2.6 and 2.2.13 of Chapter 2 of this report, bargaining councils play a 

critical role in dispute resolution in the public service in South Africa. Together with the CCMA, 

they issue large volumes of arbitration awards and are custodians thereof. They were therefore 

requested to provide relevant information, mainly on statistics, the nature of the disputes and 

outcome of the arbitration processes. Information was received from the CCMA and the 

following bargaining councils: ELRC, GPSSBC, PHSDSBC, PSCBC and SSSBC. 

4.2.5 Other stakeholders  
 

Several other stakeholders, such as the Registrars of the Labour Court and Office of the State 

Attorney, were requested to provide relevant information. While very few Offices of some of the 

stakeholders cooperated, others indicated that they would not be able to provide the requested 

information because their systems do not allow them to extract the required information easily 

and due to time constraints, they would not be able to compile the information on the provided 

schedules from checking each individual case file. To this end, limited information was obtained 

from Offices of the State Attorney in Mafikeng (NW), Durban (KZN) and Johannesburg 

(Gauteng).  

The sections below present the findings according to the objectives of the study. Since large 

volumes of data was collected from different stakeholders, the findings are organised 

thematically under each objective. The themes and sub-themes were mainly derived from the 

questionnaires and are also informed by issues that have emerged from the study. 

4.3 THE EXTENT OF NON-IMPLEMENTATION OF ARBITRATION AWARDS AND 

LABOUR COURT ORDERS BY DEPARTMENTS  
 

While this section of the report is primarily concerned with the extent of non-implementation of 

arbitration awards and Labour Court orders over a three year financial period (2013/14-

2015/16), it is equally important to establish the volume of awards and orders issued against 

and not implemented by departments, as reported by various stakeholders. It is also important 
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to establish the characteristics of employees who were involved in those arbitration awards and 

Labour Court orders, hence the analysis will also highlight the gender and race profile, as well 

as salary levels of the affected employees.  

In line with the structure and hierarchy of the dispute adjudication mechanisms and courts in 

South Africa, the findings are to a greater degree presented according to the hierarchy, as 

depicted in Figure 1 on page 14.   

4.3.1 Status of implementation of arbitration awards issued against departments  
 

In order to develop a holistic perspective, bargaining councils, unions and departments were 

requested to provide statistics on the number of arbitration awards issued against departments 

and provide details on the status of implementation thereof. The information obtained from 

bargaining councils, as captured in Table 3 below, shows that a total of 1647 arbitration awards 

were issued against departments.68  Due to lack of monitoring systems, bargaining councils 

were unable to indicate if the arbitration awards issued against departments were implemented 

or not.   
 

Table 3: Number of arbitration awards issued against departments as per bargaining councils  
  

 2013/14 2014/15 2015/16 Total  

ELRC 29  16  16 61  

GPSSBC 210  222 242 674 

PHSDBC 10 23 14 47 

SSSBC 18 0 4 22 

PSCBC 189 210 101 500 

CCMA
69

 129  143  71  343 

Total  585  614 448 1647  

 

A year on year analysis of information received from national and provincial departments that 

participated in the study, as reflected in Annexure A, has revealed that during the 2013/14 

financial year, 87 arbitration awards were issued against departments. However, during the 

same period, 260 (74%) arbitration awards were implemented by departments, whereas 91 

(26%) were not implemented.  It is noted that the statistics reported by departments on the 

implementation and non-implementation of arbitration awards include awards issued prior to the 

2013/14 financial year, but implementation of those carry-over awards only took place during 

the period covered in this study. This observation was not disputed by departmental 

representatives who participated in the stakeholder engagement sessions. The existence of 

carry-over arbitration awards applies to all financial years. As such, during the 2014/15 financial 

                                                           
68

 It is important to note that the discrepancy between the figures reported by bargaining councils, departments and the unions 

regarding the number of arbitration awards issued against departments is attributed to the fact that some departments, which were 

expected to complete the questionnaire, did not do so and not all unions submitted the required information.  
69

 CCMA cases were discrimination awards.  
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year, departments reported a total of 101 arbitration awards were issued against them, but, 

inclusive of carry-over arbitration awards, 302 (81%) awards were implemented while 73 (19%) 

were not implemented.  During the 2015/16 financial year, the number of arbitration awards 

issued against departments increased marginally to 106.  However, inclusive of carry over 

matters, a total of 222 (70%) arbitration awards were implemented, and 96 (30%) were not 

implemented. This means that in total 294 arbitration awards were issued against the 

departments that participated in the study. Table 4 below reflects the status of implementation 

and non-implementation of arbitration awards by national and provincial departments. 
 

Table 4: Status of implementation of arbitration awards issued against departments 
  
 

 2013/14 2014/15 2015/16 
Overall for 2013/14-2015-

18 

Departments  Implemented 
Not 

Implemented 
Implemented 

Not 

Implemented 
Implemented 

Not 

Implemented 

Total  

Implemented 

Total Not 

Implemented 

National 156 (71%) 63 (29%) 177 (83%) 35 (17%) 99 (66%) 52 (34%) 432 (74%) 150 (26%) 

EC 3 (75%) 1 (25%) 9 (90%) 1 (10%) 8 (80%) 2 (20%) 20 (83%) 4 (17%) 

FS 9 (64%) 5 (36%) 7 (44%) 9 (56%) 9 (56%) 7 (44%) 25 (54%) 21 (46%) 

GP 10 (77%) 3 (23%) 7 (50%) 7 (50%) 5 (83%) 1 (17%) 22 (67%) 11 (33%) 

KZN 11 (92%) 1 (8%) 14 (70%) 6 (30%) 29 (76%) 9 (27%) 54 (77%) 16 (23%) 

LP 17 (81%) 4 (19%) 13 (76%) 4 (24%) 17 (81%) 4 (19%) 47 (80%) 12 (20%) 

MP 15 (63%) 9 (37%) 20 (80%) 5 (20%) 12 (48%) 13 (52%) 47 (64%) 27 (36%) 

NC 1 (25%) 3 (75%) 5 (63%) 3 (37%) 4 (50%) 4 (50%) 10 (50%) 10 (50%) 

NW 7 (78%) 2 (22%) 12 (86%) 2 (14%) 15 (88%) 2 (12%) 34 (85%) 6 (15%) 

WC 31 (100%) 0 (0%) 38 (97%) 1 (3%) 24 (92%) 2 (8%) 93 (97%) 3 (3%) 

Total  260 (74%) 91 (26%) 302 (81%) 73 (19%) 222 (70%) 96 (30%) 784 (75%) 260 (25%) 

 
Table 4 above shows that during the 2013/2014 to 2015/2016 financial years, 784 (75%) 

arbitration awards were implemented and 260 (25%) were not implemented. The information 

suggests that there is a high percentage of implementation of arbitration awards by 

departments, however, 25% non-implementation is still a high number to be content with.  

 

According to information provided by the unions that participated in the study, which is captured 

in Figure 2 below, 265 awards were issued against national and provincial departments 

between 2013/14 and 2015/16, of which the highest number (113) were issued during the 

2014/15 financial year, followed by 80 arbitration awards issued in 2013/14.   Of the 265 

arbitration awards reported by the unions, 122 (44%) were fully implemented and 36 (13%) 

were partially implemented, whereas 107 (39%) were not implemented.   
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Figure 2: Union perspective on awards issued against departments and status of implementation  

 

As reflected in Figure 2 above, the study has also revealed that there are instances where 

departments would partially implement arbitration awards. When employees and unions were 

probed on this practice, they indicated that partial implementation of arbitration awards happens 

in instances where employees have to be reinstated into positions that have already been filled, 

thus resulting in employees being reinstated without being assigned their duties. It is also 

prevalent where back payment and interest have to be paid. With respect to the latter, although 

departments eventually pay, it takes long and payment is usually made after numerous 

enquiries and demands being sent to departments.  

According to one employee, the departments usually inform employees that it “takes months for 

government to amend PERSAL to allow for the payment.” The view is that in instances of 

reinstatement, the employer simply does not update the employee’s financial status and does 

not pay other benefits owing, such as PMDS and leave pay. The unions indicated that in their 

experience of dealing with partially implemented awards, employers do not rectify the service 

records of awards relating to unfair dismissals and they disregard the interest applicable on the 

delayed award.  

The partial implementation of awards seems trickier as a mechanism to assist the employer to 

avoid compliance as some awards fall through the cracks if employees do not follow-up 

persistently. As far as possible, departments should attempt to implement awards in their 

entirety at once, because delayed or intermittent implementation may seriously affect the 

employees’ performance, and financial, health and social wellbeing.    

Although the number of arbitration awards reported by the unions that participated in the study 

were slightly less than those reported by departments, during the stakeholder engagement 

sessions, union representatives expressed concern over the fact that the figures pertaining to 

non-implementation as reported by departments do not seem to include settlement agreements 

that are concluded by Commissioners to settle disputes, which are at times not implemented by 

departments. According to Section 142 (A) (1) of the LRA, the CCMA and/or bargaining councils 
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may make a settlement agreement an arbitration award if the parties agree or on application by 

one party. The settlement agreement must record that the dispute is resolved once and for all 

hence the recording that “this agreement is in full and final settlement of the dispute”. Parties 

who consent thereto can at settlement stage consent on the settlement being an arbitration 

award, if not this can be applied for by one party to the bargaining council or CCMA. The only 

settlement agreements that may be made arbitration awards are in respect of agreements 

settling a justiciable dispute. Once the settlement agreement has been made an arbitration 

award the party seeking to enforce the settlement agreement may approach the Director of the 

CCMA to certify the award in terms of Section 143 of the LRA.  

The new amendments to the LRA have amended Section 143 so that once the award is certified 

it will no longer be necessary for the applicant to approach the Labour Court in order to have the 

writ executed.  To this end, participants at the stakeholder engagement sessions proposed that 

the PSC and all stakeholders should also monitor the implementation or non-implementation of 

settlement agreements.  

4.3.2 Status of implementation of Labour Court orders issued against departments  
 

According to the information provided by departments that participated in the study and as 

reflected in Annexure B, a total of 61 Labour Court orders were issued against departments 

between 2013/14 and 2015/16.  However, during the same period, 108 (82%) Labour Court 

orders were implemented by departments, whereas 23 (18%) were not implemented.  It is noted 

that the statistics reported by departments on the implementation and non-implementation of 

Labour Court orders include orders issued prior to the 2013/14 financial year, but 

implementation of the carry-over orders only took place during the period covered in this study.   

Cognisant of the explanation provided, it is noted that although 13 Labour Court orders were 

issued against the participating departments during 2013/14, a total of 31 (86%) orders were 

implemented and five (5, which is equal to 14%) were not implemented. During the 2014/15 

financial year, a total of 14 Labour Court orders were issued against departments, however, a 

total of 28 (80%) Labour Court orders, inclusive of carry-over matters were implemented, 

whereas seven (7, which represents 20%) were not implemented. The highest number of 

Labour Court orders issued against departments (34) was during the 2015/16 financial year.  

During the same period, 49 (82%) Labour Court orders were implemented, inclusive of carry-

over cases, while 11 (18%) were not implemented. Table 5 below shows the status of 

implementation of Labour Court orders issued against national and provincial departments.  

Table 5: Status of implementation of Labour Court orders issued against departments  

 2013/14 2014/15 2015/16 Overall for 2013/14-2015-18 

Departments Implemented 
Not 

Implemented 
Implemented Not Implemented Implemented 

Not 

Implemented 

Total  

Implemented 

Total Not 

Implemented 

National 14 (93%) 1 (7%) 18 (100%) 0 (0%) 25 (78%) 7 (22%) 57 (88%) 8 (12%) 

EC 
 

5 (83%) 
 

1 (17%) 0 (0%) 0 (0%) 0 (0%) 0 (0%) 5 (83%) 1 (17%) 

FS 1 (50%) 1 (50%) 1 (50%) 1 (50%) 2 (40%) 3 (60%) 4 (44%) 5 (56%) 
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 2013/14 2014/15 2015/16 Overall for 2013/14-2015-18 

Departments Implemented 
Not 

Implemented 
Implemented Not Implemented Implemented 

Not 

Implemented 

Total  

Implemented 

Total Not 

Implemented 

GP 0 (0%) 0 (0%) 0 (0%) 0 (0%) 1 (100%) 0 (0%) 1 (100%) 0 (0%) 

KZN 2 (100%) 0 (0%) 2 (67%) 1 (33%) 4 (80%) 1 (20%) 8 (80%) 2 (20%) 

LP 6 (100%) 0 (0%) 1 (100%) 0 (0%) 3 (100%) 0 (0%) 10 (100%) 0 (0%) 

MP 1 (50%) 1 (50%) 4 (44%) 5 (56%) 9 (100%) 0 (0%) 14 (70%) 6 (30%) 

NC 1 (100%) 0 (0%) 1 (100%) 0 (0%) 2 (100%) 0 (0%) 4 (100%) 0 (0%) 

NW 0 (0%) 0 (0%) 0 (0%) 0 (0%) 0 (0%) 0 (0%) 0 (0%) 0 (0%) 

WC 1 (50%) 1 (50%) 1 (100%) 0 (0%) 3 (100%) 0 (0%) 5 (83%) 1 (17%) 

Total  31 (86%) 5 (14%) 28 (80%) 7 (20%) 49 (82%) 11 (18%) 108 (82%) 23 (18%) 

 

4.3.3 Status of implementation of Labour Appeal Court orders issued against 

departments  
 

The information provided by departments, as reflected in Annexure C, indicates that during the 

2013/14 to 2015/16 period, six (6) Labour Appeal Court (LAC) orders were issued against few 

departments. Four (4) LAC orders were issued against national departments, three during the 

2013/143 financial year and one during the 2015/16 financial year. The remaining two orders 

were issued against one department in the Western Cape (2013/14) and another department in 

KZN (2015/16). There were no LAC orders issued to the participating departments during the 

2014/15 financial year.  
 

As reflected in Figure 3 below, one Western Cape provincial department implemented the LAC 

order issued against it during the 2013/14 financial year.  National departments did not 

implement the orders issued against them during the reporting period. The KZN provincial 

department implemented the order issued against it during the 2015/16 financial year, whereas 

none of the orders issued against national departments were implemented. 

 

  
 

Figure 3: Status of implementation of Labour Appeal Court orders 
 
 

There were no LAC orders implemented during the 2014/15 financial since none were issued to 

the participating departments during the reporting period. 
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4.3.4 Status of implementation of Constitutional Court orders issued against departments  
 

According to the information provided by the departments that participated in the study, there 

were no Constitutional Court orders issued against departments during the reporting period.  By 

the same token, there were no reported cases of implementation of Constitutional Court orders. 

 

4.3.5 Gender, race and salary level profile of employees who were involved in arbitration 

awards and Labour Court orders  
 

The majority of employees who were involved in the arbitration awards and Labour Court orders 

issued against departments were females, as illustrated in Annexure C. It is also noted that 

there were many instances wherein the gender of employees involved in arbitration awards and 

Labour Court orders was not provided by departments.    

 

As per information provided by departments, and depicted in Annexure D, approximately 80% 

of the employees who were involved in the arbitration awards and Labour Court orders were 

Black Africans, followed by Whites and then Coloureds.  

As reflected in Figures 4-6 below, the salary level of the majority of employees who were 

involved in arbitration awards and Labour Court orders ranged between R0 and R390, 000, 

although the biggest number of employees were concentrated between R121 000 and R290 

000. Between R391 000 and R600 000, the number of employees was fairly low, whilst above 

this salary range, the numbers ranged between 8 and 31 employees, representing less than 

10% of the total number of employees reported by departments.   

An interesting observation relates to one Labour Court order from the Department of Health, 

Free State Province, where 1839 employees were affected, of which 850 were in the R0 to 

R120 000 salary range. Figures 4-6 below highlight the salary levels of employees who were 

involved in arbitration awards and Labour Court orders.   

 
 

Figure 4:  Salary levels of employees who were involved in arbitration awards   
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Figure 5: Salary levels of employees who were involved in Labour Court orders  

 
 

Figure 6:  Salary levels of employees who were involved in Labour Appeal Court orders  
 
4.3.6   Nature of the disputes  

Unfair labour practice disputes and dismissals were the two predominant dispute types falling 

under Section 186 of the LRA, referred by the unions on behalf of their members and 

employees in their individual capacities. The information provided by unions regarding the 

nature of the disputes was found to be consistent with the information provided by the 

bargaining councils. Employees have mostly referred unfair labour practices (ULP’s) relating to 

promotion, benefits, unfair suspension and dismissals.      

Other disputes referred were in relation to the interpretation and application of collective 

agreements related to salary upgrades, and the PMDS. The unions have not referred 

automatically unfair dismissals. 
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4.4 REASONS AND JUSTIFICATION FOR NON-IMPLEMENTATION OF ARBITRATION 

AWARDS AND LABOUR COURT ORDERS  
 

4.4.1 Arbitration awards that were not implemented and reasons for non-implementation  
 

The data in Table 6 below indicates the frequency count of reasons given by departments for 

non-implementation of arbitration awards. The information suggests that in most instances (54) 

arbitration awards were taken on review for substantive reasons, followed by procedural 

reasons. Other reasons for taking arbitration awards on review, such as financial, gross 

irregularity or unfair labour practice, were mentioned by few departments.   

Table 6: Arbitration awards that were not implemented and reasons for non-implementation  

National and 

provincial 

departments 

Award(s) taken on 

review for 

procedural 

reasons 

Award(s) taken 

on review for 

substantive 

reasons 

Award(s) taken on 

review for 

financial reasons 

Award(s) taken 

on review for 

other reasons 

National 5 22 3 2 

EC 0 1 0 2 

FS 1 6 0 1 

GP 0 1 0 0 

KZN 4 4 2 1 

LP 2 8 1 0 

MP 1 2 1 0 

NC 1 4 0 0 

NW 1 4 0 0 

WC 0 2 1 0 

Total 15 54 8 6 

 

The total number of awards that were taken on review over the three year period covered in the 

study is reflected in Table 7 below. As the table reflects, 97 awards were taken on review during 

the 2013/2014 financial year, 74 during 2014/2015 and 91 awards were taken on review during 

the 2015/2016 financial years. The number of arbitration awards taken on review is closely 

aligned with the number of awards that were not implemented, as captured in Table 4 above.  

The information in Table 7 also indicates that the majority of the cases were taken on review by 

national departments.   

Table 7: Total number of arbitration awards taken on review over a three year period 

Departments Total number of cases taken on review 

2013-2014 2014-2015 2015-2016 

National 63 42 63 

EC 2 0 2 

FS 8 7 6 

GP 3 5 2 

KZN 2 3 3 
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Departments Total number of cases taken on review 

2013-2014 2014-2015 2015-2016 

LP 8 6 4 

MP 8 6 12 

NC 3 5  2 

NW 2 2 5 

WC 3 2 1 

Total 97 74 91 
 

Participating departments were requested to elaborate on their selected reasons, rationale and 

justification for the non-implementation of arbitration awards. The reasons and justification 

presented below indicate that if departments are of the view that there was an error of fact, error 

of law, a defect, misconduct, and/or gross irregularities in the award, then the award would be 

taken on review. The justification for taking awards on review on procedural and substantive 

grounds are elaborated below.   

The procedural grounds mostly cited by departments for taking awards on review included the 

following:  

 Commissioners being biased by not considering evidence submitted by employer 

witnesses and ignoring policy considerations;  

 Commissioners committing gross irregularities in conducting arbitration by refusing 

departments to lead evidence and refusing to recuse themselves in cases where they 

have interest;  

 Commissioners committing misconduct in relation to the duties of a Commissioner as an 

arbitrator; 

 Commissioners issuing awards without considering the heads of arguments submitted 

by departments; 

 Commissioners considering irrelevant facts and ignoring relevant facts, thereby 

misdirecting themselves to award in favour of the applicants; 

 Failure by Commissioners to interpret relevant bargaining council resolutions 

appropriately; 

 Failure by Commissioners to justify reasons for particular relief as well as unclear 

awards which are subject to different interpretations; and  

 Perceived defects in the arbitration proceedings as stipulated in Section 145 (2) (a) of 

the LRA. 

Regarding substantive grounds, the reasons provided by departments for taking awards on 

review included the following: 

 Conclusions reached by the arbitrator were unreasonable and no reasonable arbitrator 

would have reached such based on the material before them; and 

 Commissioners making awards that are impossible to implement in law.  
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Some departments expressed concern about the implications of incorrect interpretation and 

application of collective agreements by some Commissioners, hence the awards were taken on 

review because they were not in line with the prescripts. In a matter that related to unfair 

dismissal, one department argued that the Commissioner omitted other aspects of the case and 

only focused on proof of breakdown in trust, whilst ignoring the fact that the misconduct was 

committed. In another instance, an award was taken on review because “the GPSSBC lacked 

jurisdiction as the employee was dismissed in terms of the Public Service Act in that the 

employee absconded from work. The employee had to follow the route of appealing to the MEC 

and should the MEC's decision not be accepted to then take such on review to the Labour 

Court.” 

According to the unions, in most instances, departments do not provide reasons for not 

implementing arbitration awards due to ignorance and lack of monitoring systems to keep track 

of the status of all awards issued against them. However, the unions are also of the view that in 

other instances, “departments deliberately do not implement awards to frustrate the union and 

affected member(s)”. In few instances, the reason given by departments not to implement is that 

“the commissioner did not apply his/her mind.” 

The study also revealed that there are few awards that are not taken on review, and yet they are 

still not implemented. Table 8 below shows the number of awards that were neither 

implemented nor taken on review over the three year period covered in the study.   

Table 8: Arbitration awards that were not implemented and not taken on review and reasons  

  

Departments 
 

Employee 
resigned 

Employee 
deceased 

Employee 
transferred to 
another 
department 

Department 
unaware of 
arbitration 
award 

No reason for 
no action 
taken  

Other 
reasons  

Total 4 2 1 2 1 9 
 

The reasons given for non-implementation without a review range from resignation, termination 

by death and retirement. Other reasons given, though not explained in detail, include rescission 

of the award, financial processes and variation applications. In North West, one department 

indicated that one employee whose award was not implemented or taken on review was not 

directly employed by the department but an entity of the department, and thus the employee is 

not regarded as employee of the Department. 

4.4.2 Labour Court orders that were not implemented and reasons for non-

implementation  
 

A total of 23 Labour Court orders were not implemented during the 2013/14 to 2015/16 financial 

years, as per the information provided in Section 4.3.2 (Table 5) above. In most instances, the 

reasons cited for non-implementation was that the orders were taken on appeal for substantive 

and procedural reasons, as indicated in Table 9 below.  
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Table 9: Labour Court orders that were not implemented and reasons for non-implementation  
 

Departments LC order(s) taken on 
appeal - procedural 
reasons 

LC order(s) taken on 
appeal- substantive 
reasons 

LC order(s) taken on 
appeal - financial 
reasons 

LC order(s) 
taken on appeal 
- other reasons 

Total 4 9 1 2 

 

The procedural reasons provided by departments for having taken some Labour Court orders 

on appeal included instances where judges were perceived to have committed procedural 

defects by refusing to recuse themselves on cases where they have an interest, biasness on the 

part of the judges, judges who committed gross irregularity in the conduct of the Labour Court 

proceedings and judges exceeding their powers. 

Concerning substantive reasons, the departments indicated that some judges made judgements 

that are impossible to implement in law. In some instances, departments argue that the 

judgements contain ambiguity or an obvious errors or omissions. Some departments were of the 

view that sometimes the court does not take into account the evidence brought before it or has 

not applied its mind to the matter. Inconsistency regarding the outcome of proceedings was also 

cited as among the reasons departments had taken some matters on appeal. In this particular 

instance, the example was given of a department that had one case arising out of similar facts 

where the court ruled in the department’s favour, yet in another case, for the same department, 

the court ruled against the department.  

4.4.3 Labour Appeal Court orders that were not implemented and reasons for non-

implementation  
 

As indicated in Section 4.3.3 (Figure 3) above, there were 5 cases that were not implemented 

between 2013/14 and 2015/16. The reasons for non-implementation as provided by 

departments are similar to those provided for non-implementation of Labour Court orders. Table 

10 below presents the total number of cases that were taken on appeal by national and 

provincial departments between the 2013/14 and 2015/16 financial year. 

 

Table 10: Total number of Labour Court cases taken on appeal to the Labour Appeal Court   
 

Departments Total number of cases taken on appeal  

2013-2014 2014-2015 2015-2016 Total  

National 1 4 5 10 

EC 0 0 0 0 

FS 1 1 4 6 

GP 0 0 1 1 

KZN 0 1 1 2 

LP 2 1 2 5 

MP 1 1 1 3 

NC 0 0 0 0 

NW 1 0 2 3 

WC 1 1 0 2 

Total 7 9 16 32 

 



42 
 

From the information provided by national and provincial departments, as illustrated in Table 10 

above, a total of 32 cases were taken on appeal between 2013/14 and 2015/16. As reflected in 

Table 11 below, between 2013/14 and 2015/16, nine (9) cases that were taken on appeal were 

dismissed, whereas five (5) cases were upheld. The remaining 18 cases remained pending.   
    
Table 11: Outcome of Labour Court cases taken on appeal to the Labour Appeal Court  
 

Departments Outcome of Appeal 

Total No. of Cases  Upheld Total No. of Cases Dismissed 

2013-2014 2014-2015 2015-2016 2013-2014 2014-2015 2015-2016 

National - - 1 1 - 1 

GP - - - 1 - 1 

FS - 1 - - - - 

KZN - - 1 - 1 - 

MP 1 - - - - - 

NW - - - 4 - - 

WC 1 - - 1 - - 

Total 2 1 2 6 1 2 

 
Table 12 below indicates that there are 3 cases from the Labour Appeal Court (LAC) that were 

not implemented and not taken on appeal, of which 2 were from national departments and the 

reasons given being that one employee resigned and the other employee is deceased. The 

other case is from Mpumalanga and there was no reason given for not implementing or taking 

the matter on appeal. 
 

Table 12: Total number of Labour Appeal Court orders that were not implemented and not taken 
on appeal to the Constitutional Court and reasons thereof  

Departments Employee 
resigned 

Employee 
deceased 

Employee 
transferred to 

another 
department 

Department 
is unaware of 

the LAC 
order 

No reason 
for non-

action taken 

Other 
reasons: 
specify 

National 1 1 0 0 0 0 

MP 0 0 0 0 1 0 

Total 1 1 0 0 1 0 

 

4.4.4 Constitutional Court orders  
 

None of the departments that responded to the questionnaire reported matters that were taken 

on appeal to the Constitutional Court. 

 

4.5 IMPLICATIONS OF NON-COMPLIANCE ON LABOUR RELATIONS, FINANCIAL AND 

OTHER ISSUES  
 

While non-compliance or non-implementation of arbitration awards and Labour Court orders can 

have multiple implications for all parties involved, to determine the financial implications of non-

compliance with awards and court orders on departments, employees and unions alike, it is also 

important to understand the modes/choices of representation made by all stakeholders at 

various stages of the dispute resolution process.  
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4.5.1 Departmental representation during arbitration process 
 

Departments were probed on how they deal with representation during the arbitration and 

litigation process. Table 13 below provides information on departmental representation at 

arbitration proceedings. The arbitration proceedings for dispute resolution at the Commission for 

Conciliation, Mediation and Arbitration (CCMA) and bargaining councils are analogous. In terms 

of Section 138 (5) of the LRA, “if a party to the dispute fails to appear in person or to be 

represented at the arbitration proceedings, and that party- had referred the dispute to the 

Commission, the commissioner may dismiss the matter, or had not referred the dispute to the 

Commission, the commissioner may continue with the arbitration proceedings in the absence of 

that party; or adjourn the arbitration proceedings to a later date.” 

Table 13: Departmental representation at arbitration process 
 

Departments 
 

Labour 
Relations 

Officer 

Senior 
Managem

ent 

State 
Attorney 

Private 
Attorney 

Counsel Senior 
Counsel 

Other 
(specify) 

A
lw

a
y
s
 

S
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m

e
ti
m
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s
 

A
lw

a
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s
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m
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m
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A
lw
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y
s
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m
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m

e
s
 

A
lw

a
y
s
 

S
o
m

e
ti
m

e
s
 

A
lw

a
y
s
 

S
o
m

e
ti
m

e
s
 

A
lw

a
y
s
 

S
o
m

e
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m

e
s
 

A
lw
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y
s
 

S
o
m

e
ti
m

e
s
 

National 8 1   2    1 3 1 1   

EC 5 2  2  4  1  2  2   

FS 8  1    1 1     1  

GP  2      2       

KZN 10 2 1 2  6  7 1 6  3 1  

LP 13 1     1 3       

MP 8   1  1  5    1   

NC 6 2 2 2    1  1     

NW 6 1   1 1    1     

WC 13   1      1  1   

Total 77 11 4 8 3 12 2 20 2 14 1 8 2 0 
 

In terms of Part Five of the Rules for the Conduct of Proceedings before the CCMA (Rules 24-

30), in any arbitration proceedings, a party to the dispute may appear in person or be 

represented only by: “a legal practitioner; a director or employee of the party and if a close 

corporation also a member thereof; of any member, office-bearer or official of that party’s 

registered trade union or a registered employers’ organisation.” Rule 25 deals with 

representation before the Commission. 

As indicated in Table 13 above, the majority of departments stated that they are always 

represented by Labour Relations Officers (LROs) at the arbitration proceedings, and sometimes 

by private attorneys. There are also instances where Counsel or the State Attorney are used.  

The information presented suggests that departments make attempts to minimise costs on 

representation, considering that the LROs are departmental employees and therefore do not 

charge representation fees.  The information provided by the Mafikeng Office of the State 

Attorney (OSA) confirms that when departments refer matters to the OSA for review or appeal, 

junior or senior Counsel is briefed on behalf of departments.   
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4.5.2 Departmental representation at the Labour Court  
 

In terms of Section 161 of the LRA, a party to the proceedings before the Labour Court may 

appear in person or be represented only by a legal practitioner; a director or employee of the 

party; any member, office-bearer or official of that party’s registered trade union or registered 

employers’ organization; a designated agent or official of a council; or an official of the 

Department of Labour. With respect to representation at the Labour Court, Table 14 indicates 

that departments are predominantly always represented by the State Attorney, followed by 

Counsel. Private Attorneys and Senior Counsel are used sometimes. It is noted that in most 

instances, the OSA briefs junior or senior Counsel on behalf of departments, thus resulting in 

financial costs for departments.  

Table 14: Departmental representation at the Labour Court  
 

Departments 

 

Labour 

Relations 

Officer 

Senior 

Management 

State 

Attorney 

Private 

Attorney 

Counsel Senior 

Counsel 

Other 

(specify) 

A
lw

a
y
s
 

S
o
m

e
ti
m

e
s
 

A
lw

a
y
s
 

S
o
m

e
ti
m

e
s
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lw
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y
s
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m
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m
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s
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m
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m
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National     15 3 1 2 10 3  4   

EC     3 1 1  2 1  1   

FS     5   1 1 1 2    

GP      1  1       

KZN     6 3  5 7 3 3 2   

LP     5 1  1 2  1    

MP     2  1  2   1   

NC     4 1   3 1 2    

NW     3  2        

WC     4    5   3   

Total 0 0 0 0 47 10 5 10 32 9 8 11 0 0 
 

It is fact that departments would incur costs to engage the services of Counsel, the costs would 

however be less as compared to when Senior Counsel is used.  While it may be argued the 

costs would be higher if the department loses the case, such arguments should be properly 

contextualised, given that higher levels of expertise are required to ensure adequate 

representation at the Labour Court.  

4.5.3 Departmental representation at the Labour Appeal Court  
 

In terms of Section 178 of the LRA, representation at the Labour Appeal Court is similar to that 

applicable at the Labour Court. Table 15 below indicates that most departments are always 

represented by the State Attorney or Counsel. The utilisation of Private Attorneys and Senior 

Counsel is very limited.  As is the case with representation at the Labour Court, it is a fact that 

departments would incur costs for engaging the services of Counsel and the costs would double 

if the cases are lost.   
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Table 15: Departmental representation at the Labour Appeal Court  
 

Departments 

 

Labour 

Relations 

Officer 

Senior 

Management 

State 

Attorney 

Private 

Attorney 

Counsel Senior 

Counsel 

Other 

(specify) 

A
lw

a
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m
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m

e
s
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m

e
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m

e
s
 

National     15 3 1 2 10 3 2 2   

EC     2    1      

FS     4    1 1     

GP      1         

KZN     4   2 3 2 1 3   

LP     1    1       

MP     1   1       

NC     2    1 1     

NW               

WC     2    3  3    

Total 0 0 0 0 31 4 1 5 20 7 1 5 0 0 

 

4.5.4 Departmental representation at the Constitutional Court  
 

Although none of the participating departments reported receipt and implementation of 

Constitutional Court orders during the three year period covered in the study, the responses 

provided in Table 16 shows that departments have a preference for State Attorney and 

Counsel, followed by Senior Counsel and Private Attorneys.   

Table 16: Departmental representation at the Constitutional Court  
 

Departments 

 

Labour 

Relations 

Officer 

Senior 

Manageme

nt 

State 

Attorney 
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Attorney 

Counsel Senior 

Counsel 

Other 

(specify) 
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Total 0 0 0 0 23 3 2 4 11 2 7 8 0 0 

 

4.5.6 Employee union membership and representation  
 

In order to contextualize the employee-union relationship and the role of unions in assisting 

employees with arbitration and litigation processes, both employees and trade unions were 

probed on the subject of membership and representation. The information provided by unions, 

as indicated in Table 17 below, to the effect that employees who are members of unions are 

assisted during these processes was confirmed by the employees who participated in the study, 

given that 23 of the 35 employees who completed the questionnaire said they were represented 
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by the union, while 5 said they were represented by private attorneys. The remainder of the 

employees said they represented themselves. 

Table 17: Employee union membership and representation  
 

 Member ship 
fees paid  

Union assist 
member 
during 
arbitration 

Did union invoke 
assistance of 
external legal aid 
to represent 
member 

At what stage of the 
Arbitration was Union’s 
assistance requested by 
members 

S
e
ld

o
m

 

M
o
s
tl
y
 

N
e
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r 

S
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TOTAL 1 15 0 0 16 0 15 0 2 2 No info 1 

 
4.5.6 Litigation costs 
 

South African law is an uncodified civil law system with Roman-Dutch law, and originally Roman 

Law, as its major formative element. A strong thread of English law has been woven into the 

fabric of this system of law. The modern South African law of costs, which in broad terms 

follows the English pattern, is found in a multitude of decided cases and a large number of 

statutory provisions.70 In Ferreira v Levin NO and Others 1996 (2) SA 621 (CC), the 

Constitutional Court stated that the purpose of an award of costs to a successful litigant is to 

indemnify him for the expense to which he has been put through unjustly by being compelled to 

initiate or defend a case. A costs order is not intended to be compensation for a risk to which a 

litigant has been exposed, but a refund of expenses actually incurred. 

A distinction is made between party-and-party costs and attorney and client costs. Party and 

party costs are those costs that have been incurred by a party to legal proceedings and that the 

other party may be ordered to pay. Attorney-and-client costs are the costs that an attorney is 

entitled to recover from a client for the disbursements made on behalf of the client, and for 

professional services rendered.  

There are also costs and expenses associated with witnesses (including expert witnesses). In 

the case of an appeal, there is an additional expense of preparing the record of the proceedings 

of the court of first instance. Litigation costs are generally high and the courts endeavor in an ad 

hoc manner to limit the escalation of costs. Table 18 below presents the total amounts spent by 

departments between 2013/14 and 2015/2016 on litigation costs.   

Table 18: Litigation costs incurred by departments  
 

Departments Financial 

Year 

Arbitration 

Awards  

Labour Court 

orders  

Labour Appeal 

Court orders  

Constitutional 

Court Orders  

Total  

National 2013-2014 R28,381,248 R1,103,986 R500,000 R0 R29,985,234 

2014-2015 R41,959,016 R1,599,483 R0 R0 R43,558,449 

                                                           
70

 See in regard, HJ Erasmus “Cost and Fee Allocation in Civil Procedure Republic of South Africa” 17 December 2009-12-16 Cape 
Town / Stellenbosch South Africa.  
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Departments Financial 

Year 

Arbitration 

Awards  

Labour Court 

orders  

Labour Appeal 

Court orders  

Constitutional 

Court Orders  

Total  

2015-2016 R59,872,225 R4,557,709 R166,636 R0 R64,596,570 

EC 2013-2014 R404,216 R1,113,501 R0 R0 R1,517,777 

2014-2015 R863,383 R0 R0 R0 R863,383 

2015-2016 R851,902 R635,464 R0 R0 R1,487,366 

FS 2013-2014 R526,286 R802,268 R0 R0 R1,328,554 

2014-2015 R200,000 R1,394,024 R0 R0 R1,594,024 

2015-2016 R200,000 R415,753 R0 R0 R615,753 

GP 2013-2014 R0 R27,000 R0 R0 R27,000 

2014-2015 R72,565 R749,000 R0 R0 R821,565 

2015-2016 R143,661 R0 R0 R0 R143,661 

KZN 2013-2014 R3,473,790 R0 R0 R0 R3,473,790 

2014-2015 R1,725,363 R200,000 R0 R0 R1,925,363 

2015-2016 R2,211,959 R70,010 R0 R0 R2,228,969 

LP 2013-2014 R1,013,403 R510,370 R0 R0 R1,523,773 

2014-2015 R636,043 R1,435,277 R0 R0 R2,071,320 

2015-2016 R292,970 R127,788 R0 R0 R420,758 

MP 2013-2014 R0 R2,584,077 R0 R0 R2,584,077 

2014-2015 R0 R150,000 R0 R0 R150,000 

2015-2016 R90,760 R862,650 R0 R0 R953,410 

NW 2013-2014 R0 R0 R0 R0 R0 

2014-2015 R0 R0 R0 R0 R0 

2015-2016 R424,867 R0 R0 R0 R424,867 

NC  2013-2014 R0 R80,000 R0 R0 R80,000 

2014-2015 R0 R555,869 R0 R0 R555,869 

2015-2016 R0 R2,181,569 R0 R0 R2,181,569 

WC 2013-2014 R206,967 R648,213 R0 R0 R855,180 

2014-2015 R0 R164,747 R0 R0 R164,747 

2015-2016 R0 R0 R0 R0 R0 

Total  R143,550,624 R21,968,758 R666,636.00 R0 R166,186, 018 

 
Undoubtedly, more money has been spent to litigate at the arbitration and Labour Court when 

compared to money spent at the Labour Court Appeal process. However, it is not clear why up 

to R143 550 624 would be spent at arbitration when in Table 13 above, most departments 

indicated that they are always represented by Labour Relations Officers (LROs) during 

arbitration processes. At the provincial level, KZN spent approximately R7,7 million, which is the 

highest, whereas most Provinces spent between R1,1 million and R3,9 million. Amongst 

national departments, SAPS and Correctional Services spent more money on ligation, while few 

other departments (namely, DoJCD and Home Affairs) spent a bit more than most other 

departments.   

According to representatives from the SAPS, the amount of money spent on litigation should be 

interpreted in relation to the size of the department, the number of disputes referred by 

employees per annum and number of awards issued against the department. For illustration 

purposes, it was reported that during the 2015/16 financial year, the department had 

approximately 195 000 employees, and approximately 1000 disputes were referred to the 

bargaining council, of which only 14% were in favour of employees.  While some of the disputes 

are referred to the Office of the State Attorney (OSA) for review with good grounds, delays at 

the OSA result in the department having to apply for condonation which is declined and thus 
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forcing the department to implement the awards in addition to carrying associated litigation 

costs incurred thus far. The same principle would apply to all big departments. Apart from 

departments, unions also spent a lot of money on litigation costs (approximately R9 million over 

the reporting period), as illustrated in Table 19 below. The spending by unions supports the 

observation made in Table 17 above that sometimes unions solicit the assistance of external 

legal services to support their members.   

Table 19: Litigation costs incurred by unions  
 

 Financial Years 

2013 – 2014 2014 – 2015 2015 – 2016 

TOTAL R3 152 677 R2 936 493 R4 102 257 

 

Few of the employees who engaged the services of attorneys in their individual capacity spent 

between R500 and R40 000 each.  Whilst departments have access to substantial financial 

resources that enable them to secure relevant expertise required to represent themselves at 

different stages of the litigation process, it is important to acknowledge that employees (both 

union and non-union members), have access to limited financial resources, which can make the 

litigation process extremely uneven. In his remarks at ProBono.Org Reception, at the 

Constitution Hill, Johannesburg, 15 April 2011, Justice Sandile Ngcobo, the former Chief Justice 

of South Africa remarked that:  

“Implicit in the constitutional guarantee enshrined in section 34 [of the Constitution of the 

Republic of South Africa] is the broader promise of access to justice. And of fundamental 

importance when we think about access to justice is the issue of access to legal 

representation. I understand that junior counsel appearing in the Constitutional Court 

charge in the range of R8 000 per day and senior counsel as much as R38 000 – merely 

underscores society’s acceptance that in most, if not all, matters, legal representation is 

essential if one hopes to advance one’s best interests in the arena of the law. For the 

judiciary, we must do our best, without compromising our commitment to impartiality, to 

guide unrepresented litigants who appear in our courts through the confusing thicket that 

is courtroom procedure.” (Emphasis added) 

4.5.7 Compensation costs 
 

Compensation in law is referred to as solatium, i.e. a consolation payment, which within the 

workplace may come in many forms. In this context, not all damages ensued from employment 

cases are discussed, only those commonly related to the study are deliberated in line with 

Table 20 below. Generally speaking the most common financial charges include back pay and 

lost benefits. 
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Table 20: Compensation costs awarded against departments
71

   
 

       

Departments 

 

Financial 

Year 

Arbitration  

 

Labour Court  

 

Labour Appeal 

Court  

Constitutional 

Court  

Total  

National 

 

 

2013-2014 R8,812,294 R5,338,716 R446,536 R0 R14,597,546 

2014-2015 R8,027,033 R3,043,320 R0 R0 R11,070,353 

2015-2016 R13,177,889 R12,729,807 R0 R0 R25,907,696 

EC 2013-2014 R859,832 R1,113,501 R0 R0 R1,973,333 

2014-2015 R1,078,837 R0 R0 R0 R1,078,837 

2015-2016 R1,141,036 R635,464 R0 R0 R1,776,500 

FS 

 

2013-2014 R0.00 R57,100 R0 R0 R57,100 

2014-2015 R6,485 R0 R0 R0 R6,485 

2015-2016 R16,616 R650,000 R1,200,000 R0 R1,866,616 

GP 

 

2013-2014 R12,855 R0 R0 R0 R12,855 

2014-2015 R685,387 R0 R0 R0 R685,387 

2015-2016 R20,000 R230,118 R0 R0 R220,118 

KZN 

 

2013-2014 R0.00 R0 R0 R0 R0 

2014-2015 R217,379 R111,037 R0 R0 R328,416 

2015-2016 R512,571 R0.00 R0 R0 R512,571 

LP 2013-2014 R1,012,540 R4,238,783 R0 R0 R5,251,323 

2014-2015 R1,553,124 R32,267 R0 R0 R1,585,391 

2015-2016 R2,311,406 R0.00 R0 R0 R2,311,406 

MP 

 

2013-2014 R125,157 R2,584,077 R0 R0 R2,709,234 

2014-2015 R2,147,030 R1,262,346 R0 R0 R4,409,376 

2015-2016 R511,801 R0.00 R0 R0 R511,801 

NW 

 

2013-2014 R129,472 R0.00 R0 R0 R129,472 

2014-2015 R171,864 R0 R0 R0 R171,864 

2015-2016 R983,771 R) R0 R0 R983,771 

NC 2013-2014 R500,869 R219,511 R0 R0 R720,380 

2014-2015 R3,494,824 R0 R1,865,567 R0 R5,360,391 

2015-2016 R3,530,524 R0 R1,169,250 R0 R4,699,774 

WC 2013-2014 R2,275,407 R0 R0 R0 R2,275,407 

2014-2015 R1,213,809 R0 R0 R0 R1,213,809 

2015-2016 R2,570,295 R0 R0 R0 R2,570,295 

TOTAL  R57,100,107 R32,246,047 R4,681,353 R0 R94,027,507 

 
The information provided in Table 20 above indicates that the total spent by the departments 

that provided information on compensation costs between 2013/14 and 2015/16 amounts to 

approximately R94 million overall. Compensation costs emanating from arbitration awards alone 

amounted to just over R57 million over the three year period, of which national departments 

incurred approximately R30 million over the three year period. As is the case with litigation 

costs, SAPS and Correctional Services spent the highest amounts on compensation, with 

departments such as DoJCD, Mineral Resources, Labour and Health spending a bit more than 

other departments.   

                                                           
71 The amounts in red means departments paid less than the amounts granted in an arbitration award and Labour Court order.  The amount in green indicates 
that the department paid more than what was granted. Overall, the total compensation amounts paid by departments for arbitration awards and court orders were 
less than the total amounts awarded/ordered by approximately 14%. 
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The observation made, based on the information provided by departments as captured in 

Annexure E, is that there are many instances where departments did not pay or have paid less 

than the amounts awarded or ordered because the amounts awarded have been taken on 

review or appeal. This clearly illustrates that some arbitration awards and Labour Court orders 

are not implemented at all or they are partially implemented. There was only one instance in the 

Northern Cape where the department paid more than the amount awarded.   

4.5.8 Interest paid 
 

The obligation to pay interest on the amount owing arises from the moment the debtor is non-

compliant with the timeframes stipulated in the award or order, of which the debt accumulated is 

known as mora interest. To prevent the employee from further suffering, hurt or loss, the mora 

interest must be calculated in settlement, litigation costs and compensation. In Public Servants 

Association of South Africa obo DD Malepe and Department of Justice and Constitutional 

Development, 2013, the Arbitrator’s reason for ordering the payment of interest was that the 

respondent took long to pay what was due to the applicant.  

Section 143 (2) of the LRA states: “If an arbitration award orders a party to pay a sum of money, 

the amount earns interest from the date of the award at the same rate as the rate prescribed 

from time to time in respect of a judgment debt in terms of section 2 of the Prescribed Rate of 

Interest Act, 1975 (act number 55 of 1975), unless the award provides otherwise.” Furthermore, 

Section 33A (9) of the LRA provides that interest on any amount that a person is obliged to pay 

in terms of a collective agreement accrues from the date on which the amount was due and 

payable at the prescribed rate in terms of Section 1 of the Prescribed Rate of Interest Act, 1975, 

unless the arbitration award provides otherwise. 

The liability to pay mora interest automatically attaches to the principal obligation by operation of 

law and not at the discretion of the arbitrator or court. Table 21 below illustrates the interest paid 

over the three year period as reported by departments. 

Table 21: Interest paid by departments  
 

Department 
 

Financial Year Arbitration  Labour Court  
 

Labour 
Appeal Court  

Constitutional 
Court  

Total  

National 
 

2013-2014 R2,035,745 R0 R0 R0 R2,035,745 

2014-2015 R2,240,304 R0 R0 R0 R2,240,304 

2015-2016 R538,019 R6,655 R0 R0 R544,674 

EC 2013-2014 R0 R0 R0 R0 R0 

2014-2015 R0 R0 R0 R0 R0 

2015-2016 R0 R0 R0 R0 R0 

FS 2013-2014 R196,587 R0 R0 R0 R196,587 

2014-2015 R0 R0 R0 R0 R0 

2015-2016 R0 R0 R0 R0 R0 

GP 2013-2014 R0 R0 R0 R0 R0 

2014-2015 R110,119 R0 R0 R0 R110,119 
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Department 
 

Financial Year Arbitration  Labour Court  
 

Labour 
Appeal Court  

Constitutional 
Court  

Total  

2015-2016 R0 R0 R0 R0 R0 

KZN 2013-2014 R0 R0 R0 R0 R0 

2014-2015 R0 R0 R0 R0 R0 

2015-2016 R0 R0 R0 R0 R0 

LP 2013-2014 R0 R0 R0 R0 R0 

2014-2015 R0 R0 R0 R0 R0 

2015-2016 R0 R70,533 R0 R0 R70,533 

MP 
 

2013-2014 R20,170 R20,179 R207,062 R0 R247,402 

2014-2015 R0 R134,632 R0 R0 R134,632 

2015-2016 R0 R0 R0 R0 R0 

NW 
 

2013-2014 R0 R0 R0 R0 R0 

2014-2015 R0 R0 R0 R0 R0 

2015-2016 R0 R0 R0 R0 R0 

NC 2013-2014 R16,900 R0 R0 R0 R16,900 

2014-2015 R112,797 R0 R0 R0 R112,797 

2015-2016 R436,022 R0 R0 R0 R436,022 

WC 2013-2014 R0 R980,504 R980,504 R0 R1,961.008 

2014-2015 R0 R0 R0 R0 R0 

2015-2016 R39,404 R39,404 R0 R0 R78,808 

TOTAL  R5 746,067 R1,251,907 R1,187,566 R0 R8,185,540 

 
Table 21 above shows that few departments paid more than a million in interest, of which 

approximately R5,7 million was paid for arbitration awards between 2013/14 and 2015/16, whilst 

just over R1,2 million of interest was paid for Labour Court orders.  National departments paid 

approximately R4,7 million over the three year period. As was the case with litigation and 

compensation costs, SAPS and Correctional Services paid more interest than all other 

departments, while the DoL paid a bit more than other departments.   

Unions did not provide information on the amount of interest paid by departments for all 

arbitration awards and court orders that were implemented late. All employees who participated 

in the study did not indicate if they were paid interest for awards that were implemented late.  

4.5.9 Precautionary suspensions and associated costs 
 

There was no information provided by departments on the financial implications of precautionary 

suspensions. However, according to information provided by the DPSA, as summarised in 

Table 22 below, there were 922 precautionary suspension cases during the 2015/16 financial 

year across the national and provincial departments, excluding the Eastern Cape.   

Table 22: Total number of precautionary suspensions and associated costs (2015/16 fy) 
 

Department Number of Employees On 
Precautionary Suspension 

Amount Incurred By Departments 

National 508 R 21 481 841 

EC No information  No information 
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Department Number of Employees On 
Precautionary Suspension 

Amount Incurred By Departments 

FS 106 R 4 801 469 

GP 34 R 1 278 636 

LP 80 R 4 860 513 

MP 31 R 1 737 432 

NC 103 R 4 561 531 

NW 57 R 6 936 454 

WC 23 R 967 910 

Total 942  R 46 628 786 

 
The total amount incurred by departments in remunerating persons on precautionary 

suspension amounted to R46 628 786 in one financial year. It is not clear if the amount includes 

additional costs related to (a) the appointment of people to act in the positions of those who 

were on precautionary suspension (if the precautionary suspensions prolonged longer than 60 

days),72
  (b) investigations pertaining to the suspensions, and (c) costs incurred during the 

dispute resolution process. From the information provided by the DPSA, it can be concluded 

that departments spend substantial amounts of money on labour related matters and processes, 

which results in the diversion of funds from operational activities.   

4.5.10 Impact of non-implementation of arbitration awards and Labour Court orders on 

labour relations and employees’ welfare and well being  

 

The general view from information provided mainly by unions and participating employees is 

that delayed and non-implementation of arbitration awards and Labour Court orders leads to 

more dissatisfaction, frustration and hostility, lack of cooperation and at times depression and 

sick leave. It also has a negative impact on the moral of officials involved in each award or court 

order. According to the union, when the moral of employees is severely dented, work 

performance declines drastically and there is a spill-over effect on other colleagues who are 

often required to carry additional workloads whilst the employer and employee remain 

preoccupied with the matter. 

There was agreement between unions and departments on the fact that the non-implementation 

of awards and Labour Court orders has a negative impact on labour relations because the trust 

relationship gets broken between the employee and the department. Some departments were 

also of the view that delays by the Labour Court to hear cases contributes towards strained 

employment relations, labour unrest and financial implications for departments and employees 

alike.    

According to the union, “the employer’s failure to honour settlements and arbitration awards 

tarnished the image of the state as employer” and the “state as employer is seen as 

disrespectful, untrustworthy and defiant of the Labour Legislation.” In addition, the unions argue 

that non-implementation has a major impact on the personal lives of employees, especially in 

                                                           
72 Although public service prescripts do not provide for payment of acting allowances in instances of precautionary suspensions exceeding 60 days, there are 
instances where departments motivate for payment of such acting allowances, based on the principle of equal work for work of equal value.   
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instances where the employer refuses to reinstate employees or pay them what is legally due to 

them. 

There were few employees who stated that delayed implementation of their awards did not 

drastically affect them because eventually they got what was due to them. However, most of the 

employees who participated in the study reiterated the same issues mentioned by unions and 

departments. That is, delayed and non-implementation of arbitration awards and court orders 

resulted in: low morale and lack of motivation; poor work relations with the employer and other 

employees; anger and hatred towards everybody thus resulting in professional isolation; low 

self-esteem and diminished self-respect and integrity; financial problems due to legal costs and 

treatment for mental illnesses such as stress and depression; and general inability to provide 

basic essentials like medical aid and food for families.  

Some employees indicated that the non-implementation of awards that were in their favour 

forced them to make drastic decisions about the education of their children, wherein children 

had to be moved from schools that are perceived to be performing better to less performing 

schools. Based on the information provided by employees who participated in the study, 

departments did not, and in some instances took long to, implement arbitration awards with 

respect to acting allowances, over-time payment and reinstatement. This sentiment is supported 

by information provided by departments during Phase 1 of the study.  The impact of the non-

implementation or delayed implementation of arbitration awards and Labour Court orders is 

captured in the following quotations:  

“This process was most humiliating and demoralizing. There was no fairness and/or objectivity.  It 

was a sheer abuse of power and collusion with the perpetrators by those entrusted with 

workplace discipline.  I was undermined and subjected to serious levels of intimidation including 

being unlawfully locked out of my workplace.  It was a vindictive witch-hunt which has resulted in 

huge financial burden for me.”  

 “The non-implementation of the award has affected my performance of duties negatively in such 

a way that I find it difficult to go the extra mile and performing delegated activities.”  

“I felt the dismissal was in fact a harassment of myself for not joining or promoting the theft of 

overtime.  I felt like an outcast from my provincial team.  The experience was stressful.  Delaying 

settlement has resulted in loss of three months salary and lapse of medical, life policies and 

instalments.”  

 “I am psychosocially affected as I am seeing the psychologist.  Since I am a single parent and a 

bread winner of my family I am struggling to make ends meet. The bank has repossessed my 

vehicle and I failed to burry my mother because the insurance has lapsed.  I am unable to repay 

my debts because I don’t have money.”   

“As an employee, I hoped that the award will be implemented and I am so devastated [that it is] 

not being implemented after several time[s] we wrote letters to the HOD and MEC is aware as it 

was emailed to him. My performance was affected as other official in the same rank are in level 
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10 and some employed after myself are appointed as Assistant Director Level 10 in the same 

department.” 

“Non-implementation of the award demotivated me and hurt me emotionally, especially after 

seeing that other provinces and department[s] had implemented the resolution taken regarding 

upgrading of posts. The most discouraging thing is that [the] South African economy is unstable, I 

am affected even economically, because I … [have] financial constraints for the past three years 

to date, while the employer is owing me the money I am entitled to have.” 

“I suffered financially - being blacklisted for late payments. Had to hire private attorney to enforce 

the 2
nd

 court order received. Not being accepted by colleagues and other officials. Feeling 

isolated even amongst friends, suffered depression and health too[k] a dive.” 

Some of the employees whose arbitration awards were not implemented on time said what kept 

them going was the support of family and neighbours who sometimes gave food donations, 

exercising and their sense of spirituality. Few employees said their lives and performance only 

started improving after they were transferred to other units within the same departments, though 

initially they were viewed as failures and troublesome by the receiving units.    

However, there are few employees whose arbitration awards have not been implemented, 

especially those related to dismissals, and they continue to struggle without any hope of ever 

being reinstated or reimbursed.  Due to financial and other challenges, some of the employees 

are unable to pursue their cases further. During the stakeholder engagement sessions, union 

representatives expressed concern over the speed with which departments take decisions to 

dismiss employees, but turn to be slow when they are ordered by bargaining councils or the 

Labour Court to reinstate them, thus resulting in continued suffering by the employee. One 

employee who was supposed to be reinstated based on an arbitration award issued in 2013 

commented as follows: 

“I am at home not on duty since Tuesday 7th February 2006 the day I was removed at work up to date.  
 

It has badly affected me to all these areas economically, socially, and physical wellbeing.  I can’t find 

exact words to describe. Emotionally, I’m just a nerve-wreck, easy to be stressed and get frustrated 

easily, short tempered, mental pain, emotionally traumatized. Socially, [writing unclear …] hunger, I 

look at his eyes, no shoes, uniform like shoes jersey, proper tunic, no grey trouser, no blazer even 

socially no casual clothing and for Sunday. It hurts a lot to see my children lack clothes so much. 

Suffering from everything, no underwear; sleep wear, lack warm gears they don’t have, too much [it is] 

unbearable.  
 

Food, no meals go to bed with empty stomach, black Christmas for us since 2006 [until] now. If the 

work of God says: be still and know that I’m God and also say you will see the wicked beings 

punished. I really went to with my own eye the wicked being punished. To eat handouts from 

neighbors that has expired. Physically I’m on medication to sustain myself. No water, it has been 

closed from May 2013. House repossessed, medical aid ceased meanwhile my children are both 



55 
 

minors and both Red-cross patients, chronic asthma and the other one cleft-lip.  Not having money to 

attend their appointment, checkups and their medication. Education policy ceased, funeral cover 

ceased. Worse I could not bury my mom dignified while I had provided a funeral cover for her, so 

much so a member of the family buried my mom with her money and doesn’t want to give me my 

mom’s will because I did not participate financially.   
 

Poor education that my children are having while I provided education policy for them. I’m on 

medication. Financial bankruptcy gives me constant tension headache, I’m on medication.  My 

children lost confidence on me, loose dignity. But I know my Lord Jesus Liveth, He is my pillar of 

strength and [for sure] He will restore everything the locust has stolen, in Jesus Mighty Name.” 

  
 

4.6 POLICY OR GUIDE TO ENSURE IMPLEMENTATION OF ARBITRATION AWARDS AND 

COURT ORDERS AND LEVEL OF AWARENESS ON ENFORCEMENT PROCESSES  
 

4.6.1 Timeframes for implementation 

 

An arbitration award is final and binding upon being issued and is effective from the date 

stipulated by the Commissioner. Once the date is stipulated on the award, that date becomes 

the date on which the award must be implemented. This is a pre-emptory provision and does 

not allow for deviation or non-compliance. The LRA is clear on the binding effect of the award, 

unless it is an advisory award, the award should be treated as an order of the Labour Court.  

Should the award be reviewed, which can happen 6 weeks after the effective date, then the 

reviewing party should apply for the Labour Court to stay the enforcement of the award. The 

award does not become suspended by virtue of the review process until the outcome of the 

review process is issued.  
 

Employees were probed on how long departments took to implement awards that were/are not 

taken on review. Although some employees did not indicate the timeframes, affected employees 

who responded to this question indicated that on average, the awards are implemented within 1-

3 months, but that it can also take up to three years for departments to implement some awards. 
  

The unions are of the view that most awards are implemented within 1-3 months and 4-6 

months after the awards have been issued. What is important to note is that if an award is not 

taken on review, any implementation after the date indicated on the award amounts to non-

implementation because there was non-adherence with the award and the applicable prescripts.  
 

4.6.2 Communication with employees and unions  
 

Communication with affected parties and their representatives by departments, in respect of the 

status of implementation of arbitration awards and/or the enforcement of Labour Court orders is 

an essential part of the dispute resolution process. The union and employee ratio of having 

been communicated to by departments is a low ratio of 1:3, where both are in agreement that 

there has been limited communication regarding the implementation or non-implementation of 

arbitration awards and Labour Court orders.   
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Table 23: Communication with employees and unions 
 

Communication 

with employees 

and unions 

Departments’ feedback on implementation of awards/court orders 

Employees Unions 

Yes No Yes No 

Totals 8 24 3 6 

  
What is clear from Table 23 above is that departments do not fulfil their role as implementers of 

awards by communicating to the affected parties on the dispute process. Non-communication of 

progress results in anxiety, uncertainty and even poor work performance while employees await 

feedback on the status of implementation of their matters. The poor to non-communication may 

also be attributed to the absence of policy or guide, which results in the ad hoc management of 

arbitration awards and Labour Court orders. 

4.6.3 Policy or guide to inform implementation of awards and Labour Court orders   
 

An investigation on whether departments have policies or guides on the implementation of 

arbitration awards and Labour Court orders revealed that there is overall no policy in existence 

to guide national departments on how to implement arbitration awards and court orders, even 

though three departments said they have a guide or policy. When the three departments that 

responded in the positive were asked to provide a copy of the policy or guide, none could 

produce any and one department stated that the policy or guide is “common’ practice.  Most 

departments in provinces said they do not have a policy or guide, but few and almost two-thirds 

of departments in the Free State province said they have a policy or guide. However, none of 

the provincial departments could produce a written policy, guide or procedure to assist in the 

management arbitration awards and Labour Court orders. Table 24 below depicts the current 

status, as initially reported by departments.  
 

Table 24: Existence of policy or guide to inform implementation of awards and orders  
 

 

Departments Arbitration Awards Courts: LC Courts: LAC Courts: Con-court 

Yes No Yes No Yes No Yes No 

National 3 25 2 24 2 22 2 19 

EC  3 5 2 4 2 5 1 4 

FS  8 1 1 7 1 6 1 6 

GP  3 7 2 5 2 5 2 5 

KZN  3 8 2 9 1 8 0 8 

LP  2 10 0 11 0 8 0 7 

MP 0 11 0 11 0 11 0 11 

NC  3 6 1 6 1 5 1 4 

NW 0 8 0 7 0 5 0 4 

WC 2 7 2 6 1 5 0 4 

Total  27 88 12 90 10 80 7 72 
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In the absence of a clear policy or guide, departments were requested to indicate what informs 

their decision to comply with or implement arbitration award(s) and court orders. Most 

departments said on receipt of an arbitration award, an assessment is done to determine: (a) 

whether the Commissioner correctly applied the law or the policy of the department and 

followed correct procedures; and (b) the implications of the award on the operations of the 

department.   

If necessary, they then seek legal advice to establish whether or not the department should 

comply with the award or review the decision based on facts provided. The prospects of 

success in challenging the award, which is also dependent and/or guided by the grounds for 

review as contained in Section 145 of the Labour Relations Act is also considered.  

Only after the scrutiny and legal advice process, the awards are forwarded to the Director-

General for noting and subsequent approval to implement or review the award. If 

implementation approval is granted, notification is submitted to the Finance Directorate for 

payment.  A similar process is followed when dealing with court orders, though it is not clear 

who or which units within the departments are responsible for assessing and facilitating 

implementation of awards and court orders.  

4.6.4 Awareness on the enforcement of awards and steps taken  
 

The unions and affected employees were probed to establish if they are aware on how to 

enforce awards and what steps were taken to enforce the implementation of awards.  All unions 

stated that they are aware of the steps that need to be taken and explained that they invoked: 
 

 Section 143 of the LRA which allowed them to certify the award, and have it enforced as 

if it were an order of the Labour Court, unless it was an advisory award; 

 Section 158 (1) of the LRA if the union seeks reinstatement because the Labour Court 

may make an appropriate order where it can order any wrong to be remedied and 

compensation to be awarded; and 

 Section 158 (1) (c) for enforcement of arbitration awards or any settlement agreements. 

Other unions explained that they: (a) sent letters of demand to the employer; (b) applied for 

award certificate in terms of Section 143(1) of LRA; (c) applied for contempt of court 

proceedings against the employer; (d) approached the Labour Court for an award to be made 

an order of the court; (e) followed procedures as stipulated in the LRA; and (f) applied for writ of 

execution (for award sounding in money). 

Some of the employees who participated in the study said they are not aware of the process 

that should be followed to enforce awards; however some said they are aware.  For the latter 

group, when asked to explain the steps to enforce awards, many said they seek the assistance 

of unions and when this fails to achieve the desired results, they invoke the assistance of 

attorneys or advocates. 

 



58 
 

4.7 CHALLENGES WITH THE IMPLEMENTATION AND/OR NON-IMPLEMENTATION OF 

ARBITRATION AWARDS AND LABOUR COURT ORDERS AND LESSONS LEARNT 
 

4.7.1 Challenges experienced with the (non-) implementation of arbitration awards and 

Labour Court orders 
 

Some departments reported that challenges were not experienced with the implementation or 

non-implementation of arbitration awards because most of the awards were implemented 

timeously. However, many departments alluded to multiple challenges, which have been 

grouped into key sub-thematic areas below.    

4.7.1.1 Process and delayed approval   

Delays in implementation are attributed to the late delivery of arbitration awards to departments 

from the bargaining councils;, miscommunication between departments and other offices such 

as the Office of the State Attorney and Shared/centralised HR Offices; delivery of awards by 

bargaining councils to nodal points provided by applicants but not the employer; awards sent to 

incorrect fax numbers or physical addresses of departments as a result of information provided 

by employees when lodging disputes with bargaining councils; and Labour Court delays in 

scheduling and finalising matters that have been taken on review. To minimise some of these 

challenges, some departments emphasised the importance of updating contact particulars with 

bargaining councils regularly to prevent the miscommunication of information pertaining to 

disputes.   

Within departments, challenges with the timeous implementation of arbitration awards and 

Labour Court orders were attributed to rigid internal processes and delayed approval by 

approving authorities for the implementation of awards within specified timeframes in order to 

avoid interest.  Delays with implementation were also encountered in instances where awards 

are issued in favour of employees who have already resigned or have been dismissed because 

such employees have to be traced so they can confirm their banking details before payments 

can done. It was further stated that at times delays are created by the non-acceptable of advice 

provided by Labour Relations and Legal Services employees by the Executive and Senior 

Management, which then result in departments seeking one or more legal opinions from the 

Offices of the State Attorney and CSLA and/or attorneys and advocates in private practice. 

Delays associated with internal bureaucratic processes were reiterated during the stakeholder 

engagement sessions. 

4.7.1.2 Poorly crafted awards  

According to some departments, it is a fact that “arbitrators are not immune from making errors, 

hence if irregularities committed by arbitrators are not challenged an unfortunate precedence 

may be set.”  For example, in some instances the Commissioners do not apply their minds 

when deciding on cases; they ignore legislation and consider evidence that is irrelevant. “The 

quality of awards leaves much to be desired. In most instances the Department has no option 
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but to review the award”, one department stated. It is alleged that the ambiguous and 

incomprehensible manner in which some arbitration awards are crafted contributes to non- or 

late implementation and some awards are made without considering all facts and applicable 

prescripts whereas, some are not precise about the dates of implementation and the quantum 

amounts to be paid to the applicants. 

 

Some departments argued that it is not possible to reinstate a person who was dismissed to a 

post that has already been filled or is not funded especially when the matter was finalised after 

an extended review and/or appeal process. One department stated that implementation and 

non-implementation challenges are also experienced when the award is issued after the 

resignation of the employee(s) and/or the judgement is issued three or five years after a new 

resolution has been signed and implemented.   

According to some departments, poorly crafted arbitration awards lead to interpretation 

differences by the employer and employee. Consequently, when both parties cannot agree on 

interpretation, employees are advised to declare a dispute if they are not happy with the 

department’s interpretation. Contrary to the departments’ view, the union is of the view that 

some departments defend everything including cases that are ‘undefendable’ because of 

“arrogance and disrespect of Labour Laws” and the “don't care attitude of the Accounting 

Officers.”  

Some arbitration awards are said to be biased, irrational and legally flawed and this results in 

the awards being taken on review.  If the review is dismissed, then the department will attend to 

the outcome, and according to some respondents this does not amount to non-implementation 

but delayed implementation. The view from one union is that the State takes matters on review 

to “exhaust funds” and the “resolve of Unions” While this practice was common in the past, 

Section 143 of the amended Labour Relations Act (LRA) has now streamlined this process..   

4.7.1.3 Internal capacity  

There was acknowledgement from some departments and departmental representatives during 

the stakeholder engagement sessions that at times cases are taken on review and/or lost due to 

capacity (i.e. technical expertise) challenges. According to some departments, the lack of 

expertise of Employee Relations Directorates to assess the outcome of disciplinary cases or 

disputes and to advise on whether to settle or defend at arbitration level is a major challenge. By 

the same token, mention was made of the lack of capacity within the Legal Services 

Directorates to assess cases to be taken on review. In one department it was noted that the lack 

of a standard operating procedure between Labour Relations and Legal Services units 

contributes towards the lack of understanding and knowledge on how to interpret Labour Court 

orders or judgements.  

Many participants during the stakeholder engagement sessions associated some of the 

challenges to tensions between Labour Relations (LR) and Legal Services (LS) employees and 
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inappropriate reporting lines especially in instances where Labour Relations Officers report to a 

legally qualified person who does not have a thorough understanding and experience on labour 

relations. These challenges result in conflicting or poorly crafted advice being given to decision 

makers by LR and LS officials.  There was however recognition by the participants during the 

stakeholder engagement sessions that Labour Relations Officers need to have a thorough 

understanding of Labour Law and Legal Services employees must have a thorough 

understanding and appreciation of labour relations.   

Once a decision is taken to implement an award or order sounding in money, the challenge 

encountered relates to the capacity of Human Resources Administration Practitioners in 

calculating amounts to be paid on year-by-year salary scales, interest to be paid year-by-year 

(where applicable), tax calculations, pension and other related benefits. According to one 

department, the time spent in calculating and recalculating the figures in order to implement the 

awards or orders and to adjust or correct employees’ service records is burdensome and can 

lead to other disputes if the calculations are incorrect even by a small margin.  

There was also a view that the reason why departments lose cases unnecessarily was because 

of the lack of Labour Law expertise on the part of the Office of the State Attorney. The problem, 

according to Ben White, an independent constitutional consultant, is that the State Attorney 

does not consider its job to be legal advice; they take instructions from the executive. Lawson 

Naidoo, executive director of the Council for Advancement of the South African Constitution, 

said some of government’s recent appeals were just “mind-boggling”73.  

4.7.1.4 Financial constraints  

According to one department, more often than not, awards are not implemented due to 

budgetary constraints because it is not possible to budget for arbitration awards and “huge costs 

that relate to compensation of employees negatively affect the budget of the department.”  This 

is even more serious when a department is ordered to reinstate an employee who was 

dismissed for more than two years because there is no vacant post, thus the department is 

forced to create another post or to negotiate for a settlement. Failure to implement such an 

award or court order would render the department’s actions a violation of the law, which can 

have further legal and financial implications for the department and the state in general. To 

avoid further legal action, the department has to make a choice between appealing the outcome 

where feasible or diverting operational funds from service delivery priorities in order to comply 

with the law. Departments also noted that an appeal process has financial implications as well 

and does not guarantee the department their ‘preferred’ outcome.  

Some participants at the stakeholder engagement sessions stated that it is important for 

departments to use historic spending patterns on litigation and compensation costs emanating 

from arbitration awards and Labour Court orders in budgeting for litigation and/or explore the 

                                                           
73

 State fights hopeless court battles, says experts by Charl du Plessis and Hopewell Radebe. City Press p6. 11/9/2016 
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use of internal legal capacity for litigation purposes. However, proactive budgeting for litigation 

may not be possible for small departments with limited budgets, especially in light of the current 

financial constraints. 

One union is of the view that the “state litigates with taxpayers’ money without being held 

accountable for frivolous and/or vexatious litigations.” Hence unions and many participants 

during the stakeholder engagement sessions reiterated the importance of holding HODs and 

Labour Relations and Legal Services employees personally liable for poor advice and irrational 

decisions. However, unions partly agreed with departments to the effect that “the non-

implementation of awards is used by departments as a “cost saving exercise but eventually 

ends up being expensive” for departments because the legal fees paid often exceed the value 

of the awards issued against departments.   

4.7.2 Lessons from implementation and non-implementation of arbitration awards and 

Labour Court orders 

 

According to some departments, immediate scrutiny of arbitration awards and court orders is 

necessary to ensure compliance with prescribed deadlines for implementation or timeous 

application for review or appeal. According to some departments, “what is good about the 

implementation of awards and court orders is that it minimizes litigation and the costs that come 

with it.” There is no sense in reviewing an award or appealing court order in shaky grounds 

especially when the cost of litigation is more than the cost of the award. Therefore, the 

“department must not purse a matter where it is clearly weak on merits and if in doubt it must 

seek legal opinion before embarking on review processes.”  

By the same token, failure to comply with the time frames for reviews and appeals creates 

problems because the department has to spend time and/or money applying for condonation 

and at the same time find itself faced with enforcement of arbitration awards if employees take 

time to apply for Section 143 of the LRA to enforce the arbitration. According to one department, 

“when irregularities exist in awards, departments must do a thorough study before taking a 

decision to review as the costs that may be incurred during these proceedings may result in 

more than the amount issued in an award irrespective of the fact that the probability exists in a 

court order favourable to the employer.”  

The sentiment of many departments is that it is better to implement arbitration awards and 

Labour Court orders if there are no grounds to challenge the outcome because late or non-

implementation leads to interest being paid, compromises sound labour relations within the 

department and places departments in contempt of court orders.  If arbitration awards and court 

orders pertaining to re-instatement are not implemented, the employer ends up paying a lot of 

money in back-pay, interest and litigation costs. Even if the award is implemented at a later 

stage, it becomes difficult to manage and mend strained relations between the employer and 

employee and unions adopt an adversarial relationship towards the employer. When all things 
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are said and done, it is acknowledged by all departments that implementation of arbitration 

awards and court orders promotes respect for the rule of law. 

The quotations below aptly summarise the essence of the lessons as follows:  

“The department incurs unnecessary legal costs in pursuing matters which should have been 

implemented. Assessing the merits of each case in line with recent judgments and orders is 

crucial to avoid unnecessary litigation processes. The departments should only pursue cases 

which guarantee successful litigation and carefully assess whether any grounds for review are 

prevalent before making a determination on the implementation or non-implementation of a 

judgment/order.” 

“Most of the arbitration awards have cost implications as such it is our view that all awards or 

court orders that are not reviewable or appealable be implemented with immediate effect to avoid 

incurring unnecessary legal costs or interest.”  

“The non-implementation of court orders can be costly to Departments in that we would have to 

pay interest on overdue amounts leading to wasteful and fruitless expenditure. This in turn leads 

to audit queries.  It also opens the decision makers up for contempt proceedings as there may not 

be a rational decision for non-implementation of orders. Officials who should implement such 

orders are not directly held responsible for non-implementation but the Accounting Officers.  It 

thus becomes important for recipients of such to constantly follow up on implementation and 

implement consequence management.” 

 

According to the unions, late and non-implementation is also time consuming and costly to 

themselves and their members because they have to pay for litigation costs. There was a view 

that departments that are not complying should be penalised severely and officials assigned to 

deal with arbitration awards and court orders should be held accountable and if needs be, the 

Accounting Officers’ contracts must be terminated because the state is losing too much money 

unnecessarily.   

During the stakeholder engagement sessions, many departmental, union and bargaining council 

representatives argued that the lack of consequence management contributes towards most of 

the financial implications. As such, Accounting Officers (AO) and officials assigned with the 

responsibility to deal with arbitration awards and Labour Court orders must, where found to be 

incompetent, grossly negligent or intentionally abdicated responsibilities, be held “personally” 

liable through de bonis proppriis for costs for failure to discharge their duties.This 

recommendation is consistent with the court order in the cause of Lushaba vs MEC of Health 

Gauteng 2015 (3) SA 6161 (GJ) and PFMA, which allows departments to hold employees 

finically accountable.  As stated in Chapter 3, “public officials and even Ministers of State may 

be held in contempt of Court”.74  

 

                                                           
74

  Ebrahim J,
74

 in East London Local Transitional Council v MEC for Health EC and Others, [2001]. 
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Some of the unions and departments proposed that departments should develop a policy and 

accompanying implementation guide to ensure the timeous implementation of settlement 

agreements, arbitration awards and court orders. To ensure consistency and coherence, it is 

further proposed that the Department of Public Service and Administration (DPSA), in line with 

its mandate to set norms and standards, should develop a policy framework that should be 

complied with by all departments. Then departments can, without deviating from the policy 

framework, develop their implementation guides and procedures in line with their contextual 

factors.  The policy and guide should address amongst others, the following: 

 

 Detailed process to be followed in attending to the matter; 

 Clarify the roles of various units and responsible officials who should attend to the 

matter; 

 Set clear timeframes in line with legal prescripts governing arbitration awards, court 

orders and related issues such as settlement agreements, for the matter to proceed 

through the various stages, from scrutiny and assessment, generation of options and 

advice to the leadership, and timeous decision making by the leadership (i.e. 

Accounting Officer and Executive Authority), including prompt engagement on 

mandates for ongoing cases;  

 The process to follow when external legal representation is required to represent the 

department and key factors to consider, such as the value of the award when 

deciding on representation for cases that are taken on review or appeal; 

 Clear mechanisms to communicate with employees, unions and bargaining councils;   

 Mechanisms to ensure continuous monitoring by and reporting to the Accounting 

Officer and Executive Authority, and   

 Mechanisms to ensure continuous monitoring by and reporting to the DPSA, and 

analysis of the data by the DPSA for purposing of reporting to relevant structures 

such as the Forum of South African Directors-General (FOSAD), Cabinet and the 

PSC to ensure accountability, enable prompt intervention where there are challenges 

and facilitate effective oversight by the PSC.  

 

It is worth stating that during the stakeholder engagement sessions, some participants were of 

the view that there is no need for a policy and implementation procedures because the 

prescripts are clear.  However, some participants argued that what is required is a detailed 

dispute resolution policy that incorporates the policy elements stated above and the following: 

 

 The process to follow to obtain a written mandate to defend or settle the dispute; 

 The feedback process after the conciliation process and any new issues identified 

during conciliation that may have a bearing on the dispute; 

 Delegation levels for the approval of mandates (if this is not addressed in the 

overall HR and Financial Delegations); and  

 Consequence management for failure to discharge assigned duties. 



64 
 

 

In spite of the mixed opinions, the PSC and most of the stakeholder engagement participants 

are of the view that there is a need for a policy and implementation guide/procedure to 

streamline the overall management of disputes and implementation of arbitration awards and 

Labour Court orders.   

 

4.8 SUMMARY  

 

A summary of the key findings presented hereunder is organised according to key thematic 

areas. 
 

4.8.1 Arbitration awards issued against departments and status of implementation  
 

A total of 294 arbitration awards were issued against the 110 departments that participated in 

the study between 2013/14 and 2015/16. The 294 exclude awards which were issued prior to 

the 2013/14 financial year, some of which were only implemented during the reporting period. 

According to statistics provided by departments, 784 (75%) awards were implemented between 

2013/14 and 2015/16 and 260 (25%) awards were not implemented between 2013/14 and 

2015/16. According to the unions that participated in the study, 265 awards were issued against 

departments over the reporting period, of which 122 were fully implemented and 36 partially 

implemented, whereas 107 were not implemented.   

4.8.2 Labour Court and Labour Appeal Court orders issued against departments and 
status of implementation  
 

In total, 61 Labour Court orders were issued against departments between 2013/14 and 

2015/16, excluding orders that were issued during prior periods. As such, a total of 108 (82%)  

Labour Court orders were implemented during the 2013/14 and 2015/16 period, whereas 23 

(18%) were not implemented. There were 6 Labour Appeal Court orders issued against 

departments, 2 during 2013/14 and 4 during 2015/16, of which only 2 orders were implemented 

during the reporting periods. A total of 32 cases were taken on appeal between 2013/14 and 

2015/16, of which nine (9) cases were dismissed and five (5) cases were upheld, whilst 18 

remained pending.   
 

4.8.3 Salary range of employees who are party to arbitration awards and court orders  
 

The salary level of the majority of employees who were involved in arbitration awards and 

Labour Court orders ranged between R0 and R390, 000, although the biggest number were 

concentrated between R121 000 and R290 000.  Between R391 000 and R600 000, the number 

of employees was fairly low, whilst above this salary range, the numbers ranged between 8 and 

31 employees, representing less than 10% of the total number of employees reported by 

departments. 
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4.8.4 Nature of the disputes  
 

Most of the disputes referred by the unions on behalf of their members and employees in their 

individual capacities relate to unfair labour practice (promotion, benefits, unfair suspension) and 

dismissals. Other disputes relate to the interpretation and application of collective agreements.  

Unions have not referred automatically unfair dismissals. 

4.8.5 Reasons for non-implementation of arbitration awards and Labour Court orders 
 

In most instances arbitration awards were taken on review for substantive and procedural 

reasons.  Others reasons cited by departments for taking arbitration awards on review include 

financial consideration, gross irregularity or unfair labour practice. The majority of the Labour 

Court orders that were not implemented, were taken on appeal for substantive and/or 

procedural reasons. Few arbitration awards and Labour Court orders were neither implemented 

nor taken on review/appeal due to employee resignation, death or transfer.  

4.8.6 Departmental representation during dispute resolution    
 

The majority of departments said they are always represented by Labour Relations Officers 

(LROs) during arbitration processes, and sometimes by private attorneys. There are also 

instances where Counsel or the State Attorney are used. At the Labour Court and Labour 

Appeal Court, departments are predominantly always represented by the State Attorney, 

followed by Counsel. The use of Private Attorneys and Senior Counsel is said to be minimal. It 

is a fact that departments would incur costs to engage the services of Private Attorneys, 

Counsel, and Senior Counsel. By the same token, departments would incur costs when utilising 

the State Attorney since the latter also relies heavily on Private Attorneys and Counsel.   

4.8.7 Litigation costs incurred by departments, unions and employees  
 

The departments that participated in the study spent just over R166 million on litigation costs 

during the 2013/14 and 20105/16 financial years. It is however not clear why up to R143 

550 624 (85%) would be spent at arbitration when most departments reported that they are 

always represented by Labour Relations Officials during the arbitration process. Unions also 

spent approximately R9 million over the reporting period on litigation costs to support their 

members. 

4.8.8 Compensation costs incurred by departments  
 

Between 2013/14 and 2015/16 departments spent approximately R94 million on compensation 

costs. Compensation costs in relation to arbitration awards alone amounted to just over R57 

million over the three year period, of which national departments incurred just over R30 million 

over the three year period. SAPS and Correctional Services spent the highest amounts on 

compensation.   
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4.8.9 Interest paid by departments  
 

In total few departments spent more than R8,1 million on interest incurred on overdue arbitration 

awards and Labour Court orders between 2013/14 and 2015/16, of which approximately R5,7 

million was paid in relation to arbitration awards. National departments paid approximately R4,7 

million over the three year period.   

4.8.10 Impact of non-implementation of arbitration awards and Labour Court orders 
 

According to the unions and employees who participated in the study, ‘delayed’ and non-

implementation of arbitration awards and Labour Court orders leads to more dissatisfaction, 

frustration and hostility, lack of cooperation and at times depression and sick leave.  It also has 

a negative impact on the moral and work performance of officials involved in each award or 

court order, and there is a spill-over effect on other colleagues who are often required to carry 

additional workloads whilst the employer and employee remain preoccupied with the matter.  

Sometimes, delayed or non-implementation contributes towards labour unrest and major 

financial implications for departments and employees alike.    

4.8.11 Timeframe for implementation 
 

Employees who participated in the study said on average, arbitration awards were implemented 

within 1-3 months whereas unions said 4-6 months in most instances and 1-3 months from the 

date the awards are issued.  It was also indicated that it can also take up to three years or more 

for departments to implement some awards.  

4.8.12 Existence of policy to guide implementation of arbitration awards and court 
orders  
 

There is overall no policy in existence to guide national and provincial departments on how to 

manage and implement arbitration awards and Labour Court orders, even though some 

departments said they have a ‘common practice’ guide or policy in place.  The lack of policy 

contributes towards poor communication by departments with affected employees and their 

representatives in respect of the status of implementation of arbitration awards and/or the 

enforcement of Labour Court orders.  

4.8.13 Awareness on the enforcement of arbitration awards   
 

All unions that participated in the study are aware of the process to be followed to enforce 

arbitration awards.  While some employees said they are aware and are assisted by the unions, 

few employees said they are not aware of the process to enforce awards. 

4.8.14 Challenges experienced  
 

The challenges experienced in the implementation of arbitration awards and court orders related 

to the following: 
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a) Delays experienced due to the late delivery of documents and delivery of awards to 

nodal points provided by applicants but not the employer; Labour Court delays in 

scheduling and finalising matters that have been taken on review or appeal; and rigid 

internal departmental processes which result in delayed approval by approving 

authorities for the implementation of awards within specified timeframes. 

b) Poor crafting of arbitration awards, which leads to interpretation differences by the 

employer and employee. 

c) Capacity challenges in some departments due to lack of expertise of Employee 

Relations Directorates to assess the outcome of disciplinary cases or disputes and 

advise on whether to settle or defend at arbitration level.  In addition, some departments 

lack Legal Services capacity to assess cases to be taken on review or appeal. Capacity 

challenged are also influenced by the lack of standard operating procedures between 

Labour Relations and Legal Services units. 

d) With respect to finances, the view is that arbitration awards are not implemented due to 

budgetary constraints because it is not possible to budget for such. 

4.8.15 Lessons from implementation and non-implementation of arbitration awards and 
Labour Court orders 
 

Immediate scrutiny of arbitration awards and Labour Court orders is necessary to ensure 

compliance with prescribed timeframes for implementation or timeous application for review or 

appeal, as this will restore sound labour relations, minimise financial costs for departments and 

all other parties, and promote adherence to the rule of law.    
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CHAPTER 5:  RECOMMENDATIONS AND CONCLUSION 

 
 

5.1 INTRODUCTION 

 

The study was undertaken to establish the extent of non-implementation of arbitration awards 

and Labour Court orders by national and provincial departments, the reasons thereof and the 

impact of non-implementation on departments and employees. The study has revealed that it is 

indeed true that there is non-implementation, albeit on a moderate scale while delayed 

implementation, which amounts to non-implementation in legal terms, is a common practice.  In 

as much as the findings revealed delayed implementation at most and minimal non-

implementation, the financial implications and associated consequences are serious and costly 

for departments and employees.  

Below are the recommendations the PSC has found to be most appropriate to deal with the 

findings made. The recommendations are grouped according to specific stakeholders groups.   

5.2 RECOMMENDATIONS 

 

5.2.1 National and provincial departments   

 

5.2.1.1 Executive authorities of national and provincial departments  

The Public Service Regulations require of the Executive Authorities (EAs) and Heads of 

Department (HoDs) to exercise their powers, perform their duties and carry out their obligations 

under the Regulations, subject to the Labour Relations Act and the relevant collective 

agreements. In light hereof, EAs, with the support of HODs, have the responsibility to ensure 

that arbitration awards issued against departments are implemented.  

The sentiment of many judges is that courts have had to spend too much time trying to ensure 

that court orders are enforceable against the state precisely because a straight forward 

procedure is not available. It is thus recommended that Executive Authorities should put a policy 

in place and an accompanying implementation guide to ensure the effective management of 

disputes and timeous implementation of arbitration awards plus settlement agreements and 

court orders, as explained in Sections 4.6.3 and 4.72 above.  

5.2.1.2 Accounting Officers 

Heads of Department, as Accounting Officers (AOs) must ensure that employees within their 

respective departments comply with the Regulations, collective agreements and any other 

statutory obligations incumbent upon it. This includes ensuring that employees are well 

capacitated to deal with arbitration awards and Labour Court orders to avoid default judgements 

and non-compliance. Furthermore, HoDs must ensure that employees and bargaining councils 

are provided with correct the domicilluim citandi et executandi  for the formal service of legal 

documentation.    
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Further, it is important for AO’s to be aware of the provisions of two important pieces of 

legislation in as far as it concerns arbitration awards sounding in money, i.e. the State Liability 

Act75 and the Prescription Act76.  Accounting Officers should not rely on the provisions of the 

Prescription Act only, which provide for any judgment debt to prescribe in a three year period 

where no action is taken to recover the debt, but should also take into consideration the latest 

Constitutional Court decision which states that arbitration awards do not prescribe for purposes 

of the Prescription Act.   

5.2.1.3 Office of the State Attorney 

The majority of the Offices of the State Attorney could not provide information related to 

arbitration awards and labour related court orders, it is thus recommended that a proper 

electronic system should be put in place to facilitate the speedy retrieval of information per 

province, department and issue.   

5.2.3 Dispute Adjudication Bodies  

 

Since departments cited ambiguous or non-implementable awards as a major reason for non-

implementation, it is important for the dispute adjudication bodies to ensure that arbitration 

awards are enforceable in order to be legally valid and binding on all parties. 

5.2.3.1 Registrar of Labour and Labour Appeal Courts 

There are currently no statistics available on the number of reviews done by the Labour Courts 

and it would be helpful that a case management database similar to the one used by the CCMA 

be developed to make it easier to monitor trends and evaluate the efficiency of the Labour 

Courts. 

5.2.3.2 Bargaining councils  

Bargaining councils should put mechanisms in place in order to monitor the implementation of 

arbitration awards as this will enable them to reflect on the effectiveness of the system and 

identify strategic issues for discussion with the employer and key areas of intervention to 

facilitate support to key stakeholders such as employees.  

5.2.4 Unions  

 

The findings suggest that unions are fulfilling their responsibilities towards their members.  

However, there are few instances where employee matters seem to fall through the cracks due 

to a number of factors, including lack of knowledge by employees. Unions should therefore 

proactively follow-up on the implementation or non-implementation of arbitration awards and 

court orders that affect their members and other officials.  

                                                           
75

 State Liability Act No.14 of 2011 as Amended 
76

 Prescription Act No. 68 0f 1969 
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5.2.5 Employees 
 

Employees should empower themselves and seek the assistance of unions and fellow 

employees on the processes to be followed to enforce arbitration awards and Labour Court 

orders. The court held that in the event of non-compliance with a court order by an organ of 

state, such non-compliance can be reported to the Auditor-General or the Public Protector who 

has powers to investigate complaints regarding any alleged maladministration or improper 

conduct or undue influence by a person performing a public function.77 

5.2.6 Public Service Commission  

The Public Service Commission, as part of its oversight mandate, will engage with key 

stakeholders such as national and provincial departments, Office of the State Attorney (OSA), 

Registrars of the Labour Courts and bargaining councils on the content of the report to ensure 

buy in and implementation of the recommendations. In particular, the findings and 

recommendations will be deliberated with the DPSA as the custodian of the public service HRM 

framework.  

5.3 CONCLUSION 

 

The study has revealed that there is non-implementation of arbitration awards and Labour Court 

orders issued against national and provincial departments, albeit on a moderate scale, while 

delayed implementation, which amounts to non-implementation in legal terms, is a common 

practice.  The study has also confirmed that delayed and non-implementation of arbitration 

awards and Labour Court orders has major financial implications for departments, unions and 

employees, and has a negative impact on labour relations, organisational performance and the 

overall welfare and wellbeing of employees. To this end, the PSC has outlined key 

recommendations for consideration and implementation by all key stakeholders who are 

mandated and expected to play a critical role in the dispute resolution process.   

The PSC, as part of its oversight mandate, will continue to monitor, investigate and advice on 

administration and personnel practices of the public service and will engage with the identified 

stakeholders on the implementation of the recommendations. 

 

 

                                                           
77

 Dingaan Hendrick Nyathi v Member of the Executive Council for the Department of Health, Gauteng and Others CCT 19/07 [2008] 
ZACC 8 
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ANNEXURE A 

 
Total number of awards issued against departments between 2013/14 and 2015/16 
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ANNEXURE B 

 
Labour Court orders issued against departments between 2013/14 and 2015/16 
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ANNEXURE C 

 
Gender profile of employees who were involved in awards and orders 
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ANNEXURE D 

 

Racial profile of employees who were involved in awards and orders 
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ANNEXURE E 

 
 
Total compensation costs: amounts awarded/ordered and paid  
 

Department Financial 

Year 

Arbitration 

Awards 

amount 

Arbitration 

Awards 

amount Paid 

LC Orders 

amount 

LC Orders: 

amount 

paid 

LAC 

Orders 

amount 

LAC Orders: 

amount  

paid 

National 

2013-2014 R10,144,292 R8,812,294 R5,338,716 R5,338,716 R446,536 R446,536 

2014-2015 R9,085,100 R8,027,033 R3,043,320 R3,043,320 R0 R0 

2015-2016 R16,285,430 R13,177,889 R12,729,807 R12,729,807 R0 R0 

EC 

2013-2014 R859,832 R859,832 R1,387,876 R1,113,501 R0 R0 

2014-2015 R1,078,837 R1,078,837 R0 R0 R0 R0 

2015-2016 R1,141,036 R1,141,036 R786,399 R635,464 R0 R0 

FS 

2013-2014 R1,238,577 R0.00 R57,100 R57,100 R0 R0 

2014-2015 R80,397 R6,485 R0 R0 R0 R0 

2015-2016 R172,160 R16,616 R2,330,000 R650,000 R1,200,000 R1,200,000 

GP 

2013-2014 R40,998 R12,855 R0 R0 R0 R0 

2014-2015 R1,102,890 R685,387 R0 R0 R0 R0 

2015-2016 R375,562 R20,000 R230,118 R230,118 R0 R0 

KZN 

2013-2014 R0.00 R0.00 R0 R0 R0 R0 

2014-2015 R217,379 R217,379 R200,000 R111,037 R0 R0 

2015-2016 R1,423,891 R512,571 R38,268 R0 R0 R0 

LP 

2013-2014 R1,554,889 R1,012,540 R4,238,783 R4,238,783 R0 R0 

2014-2015 R1,774,636 R1,553,124 R32,267 R32,267 R0 R0 

2015-2016 R2,973,630 R2,311,406 R0 R0 R0 R0 

MP 

2013-2014 R125,157 R125,157 R2,584,077 R2,584,077 R0 R0 

2014-2015 R2,147,030 R2,147,030 R1,262,346 R1,262,346 R0 R0 

2015-2016 R1,650,801 R511,801 R0 R0 R0 R0 

NW 

2013-2014 R142,460 R129,472 R1,500,000 R0 R0 R0 

2014-2015 R285,078 R171,864 R0 R0 R0 R0 

2015-2016 R1,007,771 R983,771 R0 R0 R0 R0 

NC  

2013-2014 R500,869 R500,869 R219,511 R219,511 R0 R0 

2014-2015 R2,748,245 R3,494,824 R0 R0 R1,865,567 R1,865,567 

2015-2016 R3,530,524 R3,530,524 R0 R0 R1,169,250 R1,169,250 

WC 

2013-2014 R2,498,628 R2,275,407 R648,213 R0 R0 R0 

2014-2015 R1,525,466 R1,213,809 R293,281 R0 R0 R0 

2015-2016 R2,570,295 R2,570,295 R0 R0 R0 R0 

Total 2013-2016 R64,751,366 R57,100,107 R36,920,082 R32,246,047 R4,681,353 R4,681,353 

 
 


